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HORS AND PUBLISHERS, STAN? "EY 

м5, as President of American 
sicty of Composers, Authors and 
lishers, HAROLD ARLEN, SAMUEL 
‘BER, CARL FISCHER, INC., CHAPPELL 
0., JNC., CY COLEMAN, EDWIN H. 
RIS & CO., INC., ELKAN--VOGFI., 

., 585SEX MUSIC, INC., FAMOUS 

31€ CORP., б. SCHIRMER, INC., 

{ТОН GOULD, ARTHUR HAMILTON, 

RY М. MANCINI, MCA, INC., PETER 
КІМ, MILNE MUSIC, INC., ROBBINS ae 2: ў 
31C CORPORA ATION, RICHARD RODGERS, , ' Р 

THUR SCHWAR 7 ил TIN "PAUL WEISS “GOLDBERG RIFKIND WHARTON Гг CARR ISON 


тъ ` ША? TRC DLHNST; ” E ы Any 
30.» INC., WARNER BROTHERS-7 ARTS 7315 Park Ave N.Y. deft&s Coleman, Hamilton, 
7., NED WASHINGTON, on bcholf of | Schwartz and Washington & ASCAP 
ms¢lves and ail other members of . For defendant: (MoRPIS & CO, AND MA! CINI) er 
rican Society of Composers David Н, Horowitz (for Seresn Gane) ae: 
thors and Publishers, [BROADCAST аса iE Fifth Ave, NY 10002 . |— | |— 


51с INe AL GALLICO MUSIC CORP., Hughes Hubbard & Reed = = — 

UL ANKA, ASSOCIATED MUSIC PUB- m ia і (for Broadcast Music,Inc.,etal) __ : 

SKERS, INC., JERRY BOCK, DUCHESS Ks T _One Wall St. NY WH 3-6 ш. АККА 028 

SIC CORP., FRED EBB, EDWARD 7. p | Simpson Thacher & Bart EA 

Ks MUSIC CORP., NORMAN GIMBEL, ^ | One Battery Park Plaza EI. (MCA, Inc. and 
КІ. РОН НАКМІСК, HILL AND RANGE П EERE ERLE ^C Ux TY 
NGS, INU., HULLAS M 51C, INY., i [Linden ana Deutsch (for GSchirmer,inc, and 


اء 


HN KANDER, CHARLES KOPPELMAN, dia x Music Petlishers ,Inc.( 

CLEN MUSIC, INC., PEER INTERNA- Be: le Fifth Ases- xx- 10047 PL 8-1100 _ 

ONAL CORPORATION, DON RUBIN, З А \ тина eet 

REEN GEMS--COLUMBIA MUSIC, INC., 3 in 

SEPH STZ1N, SUNBEAM MUSIC, INC., ` ' 

iARY MUSIC CORP., on behalf of ai QE aen. 
emseives and ali others who have psen Pss Г Bartlett (for Dutchess Music) Plaza 
‘anted Broadcast Music Inc. the 
ght to license to third parties 
mdramatic performing rights of 
еіг copyrighted music, 


NAME OR 


RECEIPT NO. RBC, 


| DATE 


Defendants. 


asis ; of Action: چچ‎ | Docket fee 


Anti-trust Laws D ux MEME 
| Witness fees 


| 


|| Depositions 


e= oa "үү. аиел TNT ON‏ م 
f Г адн ee s‏ 


+  S/1/TO REFERRED TO JUDGE LASKER for ALL purposes. · in 28 2 
| же ча 4 а чо DPO ачат Ра mi di 
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Judgment Ne 

) 59 | Filed c int and issued summons, deu. 
Jan 15. U а NO a 0 aking Пароѕ — —À — MÀ 
J 2-70 1 f Examin Pres. of Plaintiff ete, ———— | 
n/29/70 Filed stir nd orde hat time for deft оз to answer to , aie 
ha comn lair axtended to 2/28/70 and dencsition of dofts | —. — 


Jan/29/7T0 Filed stig and order order rie 3c ro? HEPES ncRORRR Duchess music | m" 


о anser to the complaint is extended to 2726770 Cooper J. — re oe 


Tan Filed satin and ord that time for Deft ASCAP and 
— n paragraph 6 nf _thecemplaint ot апамег to the omplaint 


)T T9 ех = 
0 О Fale аср апо оггаг ріш s mon d or 28170 time tor deft B Broadcast Е - — -— 
es Koppelman and Don Rubim to snswor to th» complain 

s extended to 2/20/10 ete...» Cooper 1 — inc taa A es 
eb.3-70 | Filed stipulation 


complain - ne DM Lets time to 
ї omplain 0 26/10, etc. So 
„Feb 9-76 led > & order extending Gimbel's time to | 


Stein's ti time to ала to 2-26-70 - P rm gue | 
‘time to answer complaint to 2/26/70. So — 


inart uplaint t » - 
Feb. "Feb.25-7 mE am ей stipulation and-order- ng dertain defendarts time to answer complaint- -— 
to 3/12/10; further stipulated that the depositions previously adjourned 

further adjourned to 3/11/70, So ordered, McLean,J._ мар . 
Feb 27- _defts NCA & Duchess Misio!s time-to—ans—6-3-12-70— س‎ 
Feb 27-70 [Fi 5а "d stip & order extending deft Warner  Bros'.time t. ans to 3-12— 
. of Varner Bros аге р adjourned - V, Paley to h-8-70 - Dr, Stanton- 


ff complaint time to answer or make _ 
Mar,9,70 |Filed deft Broadcast Music Inc. Interrozatory to pltff, _ AREE ER Ө LL ae E 
Mar,6-70 [Filed Order extending defendant's time to answer complaint to 3/12/70. So 
ordered, Mclean, Je 
_Mar 11-70 Filed stipulation and order extending certain defendant tine to anser 
aes: 6/70, ,etc. So ordered. Wyatt, Ja В k E 
Mar,13,70 |Filed ro and order that time for deft's MCA, Inc, and Duchess Manio-Üerp,-4e— 


on and order extending time to answer-complaint -te-16/70.-50 — 


_ .. Ordered, Wyatt, J, _ 
Mar,18,70 | Filed stip and order that time for me for deft Associated o Answer be extended to — 
=b-70 So Ordered wyatt Ja. 


“WerI9-70 Filed Plaintiff's Interrogatorie: addressed to Broadcast Music Inc. — 
_Mar.19-70 Filed Plaintiff's Interrogatories addressed to American Society of Composers, 
Authors ard Publishers, — at "n 
D er e nding deft. American Society of C omposers, — ——— 


Authors and Publishera's time to answer 
— JA/21/10. So ordered. Wyatt, J. 


Mar.20-70 d stipulation. and order extending pltf..C B.Sy:tem,Inc.'s~ time to 0bjeet-to- 
cs interrog. to h/6/70,ctc. So ordered. Wyatt, J» 
Mar.27-70 | Filed stipulation and order that stipulations as filed were intended and are десей 


to include Stanley Adams, named a deft, in complaint. as Pres. of ASCAP., So ojsierude 1 
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D R'.FERRED TO JUDGE LASKER for ALL purposes. 
COPYTTIT SILO Columbia | acai tine © ا‎ пеу, v3. 
ыш, Te) a ама А Ai Pe D Сә 


[13 
am | 0 @ 75 
ie ee od S 
ng tine for ASCKP to object to pltf's, аш. 
^d, Н a За 
Screen Gems-Cul umbia Isic, Inc.'s t © answer 


ue 
complaint tc l/6/70, En cpy?cred. Pr n, Je Es 


Filed stipulation and order extending CES 's time to object to Interrug. of T 
deft. Broadcast Music,Inc.,etc. So ordered. Bryan, Je 


Filed stip and order thit time for deft to Answer the complaint be extended 
ryan J. 


__ .be adjourned to S-o-/0 So Ordered, Pryan J, .— SE 
SWER of Screen Gems-Columbia Music, Inc.to complaint. _ — 
Apr.7e70_| Filed ANSWER of defts. Broadcast Music, Inc. and Al Gallico Music Corp., Paul Anka,  — 


— ——; Т او‎ 1 
Apr,6,70 | Filed deft attys notice of change of address i Fee Sp 
ApreJl,70 | Filed stip and order that time for deft Associated to Answer be extended to — 


pe 36,70 Filed pitty Interrogatories TTT 


‘Aye .21-70| Fil 


Sled stipulation and order extending ICAP 1S, Stanley Adams and defts. named in — 
paragraph 6 of complaint, time to answer to 5/7/70. So ordered. Tenney, Je —— 


"Ápr.20-70| Filed stipulation and order extending deft. Broadcast Music Inc.'s time to — >ć- 
(— — — —] object to interrogs. to 5/13/70; and extending deft. Broadcast Misic's ć ^ ^  — 
“Time to answer the aforesaid interrogs. to 5/18/70. So ordered. Temey, Je — 
Apr , 28-70 Filed stipulation and order extending ASCAP's time to object answer interroy5. 

^ —to 5/25/70. So ordered. Tenney, J. : н ; 
Арг,26-70 | Filed stipulation and order extending plaintiff's time to reply to counterclaims  —— 
Au E UND : _ to 5/13/70; and adjourning deposition of plaintiff to 6/3/70, So ordered. 


Еч WES ТО эшген je "d i à 
May I fled stipplation and order extending defts. MCA,Inc. and Duchess Music Corp.'s 

хе 1 time to answer complaint to 5/7/70. So ordered. Tenney, à. = 
"May ! 79] Filed stipulation and order extending ASCAP's, Stanley Adams and certain other — 


May 5-70 |File. + "SHER of Associzted Music Publishers, Inc. to complaint. ———$ O 
May 5-70 |Filed ANSWER of 0. Schirmer, Inc. to complaint. |... ——— ш. eiie 
May 5-70 |Filed stipulation-and order extending deft. Broadcast Music. И, ЯР TUUM, OU жаны: 
EEE _ Object to interrogS. to 5/25/70; also extending deft. Broadcast's time to __ 
—. — — -| __ answer interrogs. to 5/25 70. So ordered.Metzner, 4, - PORTO ORC RN NE tm 
May 7-70| Filed stip adjourning motion to asign a judge for all purposes to 


RE GE: “т. MENOR. E ә RSE EDI 
May 7-70] Filed stip adjourning motion to assign a judge for all purposes to — 
4-17-70 


May 7-70| Filed stip adjourning motion to assign a judge for all purp» es to 


Filed deft American Society*s memo in support of motion to assign judge 

Filed pItff's mano In rebuttal to assignne EM 

d Notice of Motic1 re: Rule 2 Judge. _ ae TU en OE MERC QNA, EN 

ed MEMO.END. on motion papers res Rule 2 Judge filed this бау, Respectfully .— — 

referred to Judge Weinfeld, Sugarman, Ch.J.  — — 
4 & А 


| is referred to Judge 


Morris E, “asker far 
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DATE PROCEEDINGS 
-70 Wied stip on and order adjourning deft. Warner Bros.Inc.'s time to answer complaint 


to 5/25/70. ^- ordered. Metzner, J. 


Corp.'s tima. 


t! 


counterclaims to 5/19/70. So ordered. 
Кау 11-70) Filed Order referring this case to JUDGE TASER ‘for ALL PURPOSES. HEEE 1. 
‘ау 20-70 | Filed н Eee of address of | Linden an and Deutsch to 110 East 59th St, NY 10022 |— 


May 25-10 ed е pulation and_order-estendins 1. vi certain defendants 10 amr. 


May 25-70 Filed st ation and order extending time for ASC AP to answer o answer or or object "E e 
pltf s,interrogs,dated 3/18/70 to í 6/4/10 e So ordered, Lasker, Je ss “ЖА 


May 27-70 | Filed ce of Aprearance for Cy Coleman, Artimr Hamilton, Arthur Schwartz and — — 
г» жш -. Wash hin ngton, - CETTE ө 
May 26-70| Filed stipulation and oro orcer ‹ extendin ng ng deft. _Broadcast Music ‘з time to мег _ 
LT. or object to interrogs. to 6/12/70. 50 ordered. Laskera Ja 5 — Ж... 
May 27-70 Filed | “Stipulation . and Order extending defts. Cy Coleman, Arthur milton, Ar thor — 


ee Schuarts rtz and Ned Washington's time to ae eae a a UE 
REM Lasker, J, ———— н 
May 28-70 filed ANSWER of Dutchess “usic Co. to complaint. —  — po ee 
May 28-70 led ANSWER of Americ:. ciety of Composers, Authors and 1 Publishers, Stanley 
Adam", Harold Arlen, Samel Parter, etc.to complaint, and counterclaims 


E of ASCAP and c: ertain ASCAP Merbert. _ _ SEC 
June 1-70 (Filed ANSWER of f certain dı | defendants, and counterclaims of ASCAP and certain - = кч e acsi 
TEIR ASCAP members. — a ° 
June 1-70 | Filed ANSW*R of certain defendants, and counterclaims of ASCAP and certain Aa 
ЁЗ ASCAP members, : SE ET L S 
June 3-70 |Р d ИЕН of M 0 ee — — — HÀ 
June 31-70. d Matice of Motion ret Pre. inb. shine. Res. 6/12/10, — —. — mec m PB E 
June 3-79 File support of BMI motion for- presini т 
June 1.7 чс, 3 T + ма, sint #1, 
June 15,70 | rem stip io Mg А225 “Brose te Inc, to Answer tt the complaint | be 
extended to 6-10-70: the Y ef deft Warner Bros, Ince be adjourned - 
as indic ‘sd, lakker J. 
June 19,70 | Filed stip an о. дег that time for АЗСАР to answer or object to pliff's Interropatoric 


__ be extended to 6-19-70 Lasker J,  — 
June 15,70 | Filed stip and order that the return date of motion made by deft ! Broadcast Music ie Inc. 


be adjourned from 6-17-70 to 7-1-70 Lasker J. 
June 15,70 Ф > and order that time of deft Broadcast Music Inc, to Answer to interrogator. 
ae _ ef pltff be adjourned to ¢ to 6-19-70 lasker J.  —— 
June 0 Filed stip and order that time of deft Cy Coleman, Arthur Hamilton, Arthur Schwarts 
a nd Ned Wahhington to Answer the complaiit be extended to 6-12-70 lasker J. 
June 70 Filed order that КВС shall be joined as a deft vo said counterclaims, etc. Lasker J Je 
Jun 15,70 Filed deft's Coleman, Hamilton, Schwarta and Washington ANSWER to complaint, _ РУ 


June 17-70 d stipulation and order amending the Answer and Counterclaims as indicated.So 
огче геч "-——— р ААИ ——— ——— 
June 18-70 Issued additional summons as per _ order a dua Jaskara س س‎ ырыда 
June 19-70 Filed AMENDED ANSWER of WARNER BROS „INC, to complaint, " 000 1 1111 1119 
4 Services. ERTA e 
Je ald 0—À Pt 1ed-Orde rot Setileno nt, US. A. has agreed Lo pay-pltf.—15370.8. 5 à 


lthout ini. on celts 
CRAS DEO, Ш — — Ordered—timtuirey.o—toeo-e ro Fino d— 1125, and-disbursonents of $22 «36 y Upon بس‎ 


continued next pape 
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Anterr 
June | *2-70| FS" ' stipula ion and order t ‘at Broadcast 
ару ^3 later than 6/21/70 papers as indicated. S So ordered. Lasker, J. 
June 23-70 Filed additional summons with proof of service upon Sullivan &C LC romell —  — 
__ of a reply to counterclaims of defts-counterclaimants. k 
“June 23-70 Filed stipula ion and order adjourning plaintiff's time to reply to › courterclaixs 
d 3 305/10. 9e ordered, Lasker, Js жос 
ле 26-1 rtia. Answers to Interrogavories. 
Jul 0002 Filed ete SCAP'S ans. to interrogs 
Filed exhibits to ASCAP'S an to interrogs — 


à - Ped stipulation and order adjourning time to reply tocqunterclaims. аё. 


gin. de cop daatecopeptageiaimanta-to 8/5/10. о ordered. ieiuno, ана 


iled Affidavit of Donald Sipes. E AORE + 
Filed 2-а з Memorandum in opposition to BMI's Motion Tor pre.inj. — 
Filed one Envelope - IMPOUNDED IN VAULT ROOM 602. Lasker, Je —— 


Filed de 5 s Coleman, Hamilton, Schwartz & Washington’ S—meuo. — —— 1 
Filed letter dated 7-9-70 correcting the reply memo in support of | 
| BMI's motion fo mel, injunction. _ ial 
Filed affidavit of : vice of reply memo of Е. Conr MEET EE 
Filed affidavit of service of reply memo of E. Cramer mds 
Jul 10-70 Fi Тед. defts Broadcast Music' отари memo іп. support of prel. jaja 


aff idavit of i ыў co das 
Fi Ted in camera affidavit of A. Hruska 
Jul 5T -70 riled _Plaintiff' 5 Rebuttal Memorancum in opposi itior to B to ВИ, © Motion Tor pre.iny. 


Jal 16.70 |Filed stipulation and order the confidential status is hereby dissolved, 5o 


tip. E order extending time e of counterdeft. at'l. Broadcas- | 


tig RE .)# to answer defts' counterclaim (American Soclety | 

of Composers,etc.) to 9-30-70.-Lasker,J. _ | 

Ted stip. & order steading time of deft. (BMI) to answer pItffs. 
rat interrogatories _ to 9-22-70 & adjourning deposition of pltff. to 
7 1 -9-16-70.-lasker,J. E 


Jul 31-70 | Filed stipulation and order adjourning plaintiff's time to reply to co counterclaims | 
rs a 

Sent.ly-q0 Filed stip and order that t depositions o of persons s named {s adjourned 
as indicated. Bo Ordrred--‘‘Lasker, J. 
Filed stip & order that deposition of pltIT. is adj. from m 916-701 
to 10 16-70. бо ordered. Lasker,J. _ 


tip & Order tha% time for pltff ќо reply ta tha cmmterclaina af dafta- | 
ae). .to 10-22-70; the time 
to pltff's interrogs dtd оос other than those previously answered, is 


extended to 10-11-70. So Ordered: Lasker, J. i 
Filed stip & order that time of PMI to answer or object to pItif'sT 
Interrogs is ext. from 9-27-70 to T 10-15-70. So ordered. Las Г. Lasker,T 


—_— continued next pa ga pinta ыле? ioc 
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PROCEEDINGS 


_by S.L.Carter » 
N ES Оларга 2 Ca. Ine. hy -P.B.Yattenbere с on 12770. —— 
— — Edain Н. Morris by P.cilvestri on 1/20.70. . TU CNET Ia 
| sex Music Co. by an S. Bergman, У.Р. on ео отот RESEND 
ETENIM ШЕ тетер LTT LT E E у УС ХАНИ 
__G, Schirmer Inc. by С .А.Роу,Ех.У.Р. оп 1/22/70. 3 — —— 
а e tre 2 Huchrisr.V.c. on 1/12/10, — 
Robbins Music Corp, by ir, Segelin, grim on 1/20/70. 
LL зырга шше. & Cosby .urray Nagelberz, У.Р. on 1/22/70. | — 
_ | Warner Brotberss7 Arts,lnc. by s idney "gem V.P ,on 1/9/70 
k rei Se ES С” Music Corp.uy Miss Lalande, Secy.s on 1/20/70. — 
Associated Junie Publishers Inc. ly C ah ar Oy, i Be Vek. on21A22/10. i 
Duchess tiusic Corp, by Norris М, Schrier,V,r, on 1/12/70, | 
Edwir He Farks, V.P. on 1/20/70.. —— Маш 
Hil) & Range Songs, Inc. by Mrs,k. Walker, Во kkeeper. miM. = 
. Hollis Music Co,by Alan 5, Hor: "ас з P. on 1/22/10. - 


_Maclen Eusic Co,Inc, by К, Casper on 1/2/70, _ aere 


Deu VAI p Tn 
__Feer_ International Corp. by John J. Petersen, Treas „оп 1/20/19, 
Screen Gems Columbia Music Inc. by уал red Jussim,on 1/22/10, 


" Sunbeam Music Inc. = unable to serve. — 


| Sunbeam Music Co, c/o ! 4Netromedia by Jay Hor, gen optus „У.Р, on 2/11/70. . 5a | 
КОШ ШОШ S Music Co. b. Se Benjamin on 2/4/70. 


|  Elkan-Vogel Co,Inc. byà aolph Vogel, Pres . on 1/11/70 (Eastern Dist,Penna.) 
Hilene Music lnc. by John R „Brown У „Р. on 1/26/70 (Middle Dist Tenne) - 
UNA LE TO SERVE Samuel Barber. 
Cy Coleman by E.Colodne, Gen. Mor, on 1/8/10. _ 


UNABLS TO SERVE Morton Gould. 


Peter Mennen by Mrs. B esto, Ses гу, on 1/7/10. _ 
UNABLE TO $ TO SZRVE NZD WASHIN EON. 


Pile Koppelman personal n on M e 


"^. Don: Rubin personally on 1/7/10 
Harold Arlen personel lly o on 1/22/10. 


Henry Mancini by Fiss Barbara Yenter, x.Secy.on 1/26/70. Centrale is Calif. Xi 


Arthur Hamilton pe sonally оп 1/21/70 (Central Dist Calif 2 کچ‎ 


| 
Е DES ue: 


Тогтап Gimbel personally оп 1/21/70 (Central Dis AUI ЖОЛА : xo EE ni 


"Sheldon E ol EE on 1/22/70. 
"John Kander personally on 3/25/70 
^ Arthur Schwartz persohally on 320770 


"Richard Hodges personally on 1/20/70 


erry Bock personally on 2/12/70. 
red Bock personally on 1729/70. za 


Joseph Steen personally on 1/20/70. — ESRD ER 
Sept 30 70 Filed _stip & order that time for counterdeft. to re to counterclaims 
: _ of deft's-counterclaimants, is adj. from Sept. to IO 22- ы. o DE 
So ordered. Wyatt,J. _ 
Filed transcript of Record of f Proceedings of | of jf July: 10, y, 1970 


у | Filed Stip & Order that the time of Broadcast Music Inc to answer, etc, re: —— | 
_interroys of plt£f datod 3-18-70 is ext, to Nov 16-70, So Ordered: Lasker, J, _ 


~~ Cont'd on page F7 
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DATE PROCEEDINGS 


BE 0^3 Mar, 18-70 is ext. from 10-1h-70 to Oct 21-70, The time for - 

 pitff to reply or move with respect to ‘counterclaims or Cafts- -counterclaimant 

is axt, from 17 -70 to 10-29-70, So Ordered: Lasker, J, — 

` Filed Stip & Order that deposition | of pltff noticed by Broadcast Music Incas 
for Маг, 11-70 is adj. to Nov. 19-70 So Ordered: Lasker, Ja  Á. 


_ Filed Fduard M. Cramer Fat tô Donald Sipes X Rep? «Affdvt~—— 
osal Жы ас Licea 


= F s! 1€ 
ااا‎ led дебат В aH TRE Rete Pender pposition. to prop: d opt 5 


_ Filed Supplemental memorandum describing related liti, ation. — „——————————-- 
Filed A.S.C.A.P. memorandum of related pending cases in which it is а party. __ 


Filed Affavt of Amalya L. Kearse, atty for deft Bpoadcist Music Inc, re: 
additional information regarding parameters within which the amount of interim 


— relief to be awarded to BMI is to be fi-ed, 
“Filed affdvt of Donald Sipes, Vice Presi ont of ‘Business Affairs & Planning 


| for the CBS TV l'otwoik. Ж. 26 Е 
^ | Filed Supplemental affdvt of Milton Adle', General Atty for BMT, | in suppor ' of 
motion of BMI for prelim, injunctive re.ief against the pltff. TOS 

| Filed Pltif!s rebuttal momorandun in oppo: sition to Bil's motion fora 


|. | preliminary injunction. Gags 
0ct.22-70 Filed deft ASCAP'S objections to pltff's interrogs B 


Meg 22-70 “Filed ASCAP'S answers to pltff's interrogse 
cte22-70_ _| Filed deft ASCAP'S answers to = interrogs and supplementary answer 


— Hed Stip & Order that time for 4.5.C.A.P. to answer, or object to о pltff's __ 


Oct 21-70 - 


Oct 23 n Filed stip : order Ñ to reply to counte: 
aims of dett. 's "Comterelaineots, is wg from 10 22 70 to 19 


cla 
So ordered Lasker 
Filed Pltff's memorandum ith respect to the conditioning of preliminary injunc 
| relief on the grant of a license, — " 
70 | Filed Iitff's- comments on BMI's submissions “regarding an interim feo, 
› | Filed Opinion й. 37159- The motion for a preliminary injunction is granted to 
Е the extent and under the conditions set forth. Settle order and 
MS 1 __Тавкег, Ф. ДК. 


ос&-23=70—| 


ОсЪ 7 ‘= 
Octet { 


Me m Filed letter to Mr. Kuriansky, from Sullivan г SES Е 
10-26-70 
0ct.27- А. a letter to Hr. Kuriensky, From Hughes, — и ee 


Nov, A „ Stroock 
Nov, 4-170 & ы. 
Nov.4 € Horowitz. 
Nov "uU ietter to Judge Las! < Bart: 
у 467° “Filed Stip & Order that the 
5-70, 


NOV 
__ Ine, dtd 1-13-70 of persons pee are "adjourned as follows: Vin Paley 12-1 


Dr. Frank Stanton 12-17-70, Richard Jancks 12-21-70, Robert Woods 12-23-70, 
Clark George 12-28-70, without prejudice to pltfifts right to move for a 
ace order with regard to said notice. So Ordered: Lasker, Js 
led counter¢?efondant Notional Broacacting System, Inc , REPLY 
FR counterclaims 
Nov 5-70 — | Filed deft BNI Inc, preliminary memorandum in support of an upward adjustment of 
Nov 17-70 | Filed stip & order bet. pltff & deft EMI M^ deposit&on of pltff is adjourned f} 


11-19-70 to 12-22-70-So ordered-Lasker 
Nov 17-70 | Filed ‘stip & order that time for deft ! М to answer or | object to interrojs. is e 
16-70 to 12-16-70-:o ordered-Lasker,J — 


fron 11- 
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DATE PROCEEDINGS 
Judgment Note 


Nov. 18-70 Filed Ronald Pollock, | ck, Affdvt. of Service by | mail.Served Preliminary 
andum etc. addressed to as indicated. : 
Nov, 23-70 Filed mis. and order that time for defts' "-counterclaimants- aw 


| reply counterclaims of counterdefendant is adjourned from 11. 23: -70 


| to 12-14-70. So Ordered: Lasker, J. 3 | 


ноу.30-70 Filed stip ^ order tha: cect, Lorton 1. Gould is here’ 2 deemed NEO BE SS 


„ВИЗОЙ... with, a summons ^ the complaint herein © adopts the answer ec 
ese p Pee зря deft's "councarc claimants, etal. dated May. 28,70. — Ri 
s his answer © count 3 & greg ed. Boxer IL. НРУ 
Dec. 14-70 Filed affdvt of Service of “Philip. Fitzpatrick by ша | 
Dec.14-70 Filed affdvt. of Service of Philip Fi lil. Dy KC SUMPTA! FE 


гаса 


Dy MIT a | 


Dec.1^- 70. Filed stip a order that time of Је 7с'у-соча: ecclaiaa. S Е раЙ5 سا‎ 
| or make any motion. to counta2rc laius of couutordert. is adj. Eron 7 


| 12-14-70 to 12- 2% 70, So ordered. LE3 ker i a a ا‎ te ett 

Dec 17- 70 Filed Stip & Order between pltff & deft, Morton Gould ‘that the reply of pltff | 

to the counterclaims of defts ASCAP et al be deemed its reply to the- counten- Es 

“claims of Morton Gould adopted by order of this Court entered 11-25-70. | ——— 

So Ordered -Lasker J. | 

Dec 17- 70 ‘Filed Stip X Order betwoen pltff and deft BMI that the deposition о? pltff notided 
__| by BMI for 3-11-70 is adjournsd from 12-22-70 to 2-9-71 - So Ordered - Lasker, J.- 

Dec 17- 70 Filed Stipulation & Order between pltff and deft. BMI that the time of BMI to L. 


answor, etc, re: interrogs of pltff is oxt. to 2-1-71. So Ordered: Lasker_J,- 
Dec 23 70 |Filed Stip & Order that the time for defts-countercl::mants to reply or moie апу | 
us motion in relaticn to the counterclaims of counterc sft is adj. to Jan 6- 1971. 
| So Ordered: Lasker, J. z А Ч 
Dec 28 70 | Filed Stip & Order that depositions of Wm. Paley, Dr. Frank Stanton, Richard W, 
Jencks,Robert Wood, Clark B. George are adjourned without prejudice to pltff's! 
| right to move for a protective order with regard to notice of deft Warner Bross 
| Inc, to a date 30 days after deft Warner Bros Inc. notifies pltff of its intention 
Yi to take said depositions. __Sq Ordered = Lasker, J. А 
lec. 30- 19 1 Filed suppleine ntal ah Anion. 2177262: EkcoorclngLy,. "ma opinion ог. 
a. Dek Bone. 21-10. 20019124 io рсоуіае аб, in the -eveni tue 
are unanie to Ag reo upon a rco г ing t! à 
litigation commencing on_or giier J эту 1. tue court Sau 
set such fee in accordance with the provisions o^ an order and. : 
| — judgaent, being iil simultaneously- bere. WRIST ie fce so set shat’ А 
1. еа E „хес for t'a: year without furtive CJiuzQuenp, Laser rte un 
Dec “30 70. Filed Order | Judgment Mat counte elas everped in гиё Ар ее А жй 
L. АМТ dated j p 6 1970 are he re у чиет. 11.5111 sse With 
ПЕ. » prejudice _ & without costs ^ — l^ ker J Jucg : Tut Clerk Ent i 
зает Filed stip and order that the time for defts' rx АРАТЫ and 
to reply or make any motion in relation to the counterclaims 
of counterdefendant is adiourned from l- 6-71 to 1-13-71. So 
1... Ordered: Lasker, | as Ar RR oe m md 
Jan 1h-71 Tiled ке. af AS Cal n) CERTAT SOAP OTM ERS- TO- THE COUNTY ROLAT MS _OF COUNTER 


Feb. 3-71) Filed stip” “and Seder "that the sco mE of pltff is ext,from 
2-9-71 to 3-9-71. So Ordered: Lasker, J. | 
Feb 5- n Filed stip & order that the time of BMI to anserr interrogs 1, | 
2,3,10,11,13,14,15,21,26 and = is. extended to. 2- ar rad ete. = 
(see order in filej)-so ordered ASKER 
"Feb. 9- E Filed pltff's notice of motion m “Maintained as a class a Ron: 
. date ,and time to be fixed by the court, Rm.110, Before: Lasker, Ра 97 
'Feb.9- 71 Filed pltff's Memorandum in support of motion for class motion. , 


ا 
| 
| 
| 
à‏ 
| 
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DATE PROCEEDINGS 


D. C. 110 


feb,11-71 |Filed defts' BMI Memorandum in support of an 18.32 upward.adjust-— 

eee Rises om of interim fee for 197)... 
Feb.17/-71 Filed defts'-counter-claimants' interrogs. addressed to Columbia. — 
à TONO АЕ "Broadcasting System, Inc. ("CBS") | —————————— ——— — — 
Feb, 17-71 |Filed defts'-counterclaimants' interrog: addressed to National. —— 
UE — |...broadcasting Co. ("NDC") . —  — — — NUMERI ne УРУУ Дае 
Feb.19-71 |FiledjBMI $ ggswers to pltff's interrogs.1,2.3.10.11.13.14.15,21, — 

| : 
Mar.5-71 | Filed stip and order that the _ deposition of pltff by deft. Broad- 
Sie NAM. __- Music Іпс,, is ext, from 3-9-71 to. 4-9-7lat.the time and 

| place specified in said Notice, with ut ' rejudice to pitff's. .. 
right to move for a protective order. Lasker, J,  — — — —., — 
morandum in opposition to CBS'  — 


for pltff to answer interrogs. 
| of defts'-Couhterclaimants, is ext. from 3-15-71 to 4-27-71. Lask 
Mar.15-71| Filed stip and order that the time NBC to answer interrogs. of 
opcm: defts' Counterclaimants is ext. 3-15-71 to 4-27-71. Bonsa!, J. 
Mar 17-71| Filed defts Broadcast Music Inc. et al affdvt of service. r 
Mar, 26-71| Filed pitff's reply memorandum in support of its motion for a — 
Apr.I-71 Filed de As then de tenias" 
Apr.5-71 Filed defts' Broadcast Music, 
| motion Re; Prompt Trial of Li 


‚5-71 
„9-71 


КӨ tective order w 

Apr.20.71| Filed Michael J. Kelly, Affdvt. of personal service о 

ite acl EM. соз. ,_Memorandum etc. dated 4-2-71,——~—— = Sees 
Арг.20.71 Filed Michael Fortino, Affdvt. of personal service of Notice of 

= | Motion, Memorandum, etc. dated 4-2-71. ...- "abro = 
Apr.21-71| Filed Herman Finkelatein, affdvt. for deft, "ASCAP" in opposition. 

1 to the motion of Broadcast Music, Inc, o ce. Ar | i 
Apr.21-71|Filed ASCAP'S Memorandum in opposition to BMI'S Rule 42(b) Motion. 
Apr,21-71|Filed pltff's Memorandum in response to BMI'S MOTION for severanve 


|.., 0f the ASCAP Counterc!aims and for a prom t trial. —— 

Apr.27-71|Filed ASCAP S Memorandum in answer to CBS Memorandum with respect 

со BMI'S Motion for severance and for a discovery and trial 
schedule ot Naim A 

Apr.28-71|File: pltff's reply to ASCAP'S memorandum in opposition to BMI's 

^. . .|. Rule 42 (b) motion. i І 

Apr, 28-71|Filed BMI reply memorandum in support of motion for prompt trial 

Apr. 28-71|Filed reply affidavit of A.L. Kearse in support of motion, 

Apr. 28-71|Filed reply affidavit of E.M. Cramer in support of motion, 
Apr.29-71|Filed stip and order that the time for pltff to answer interrogs. _ 

PATO: X of defts' counterclaimants Am. Society of Composer, Authors and 

|. Publishers, et al. is ext.from 4-27-71 to 5-4-71. Lasker, J. 

May L-71  |Filed affdvt of service by mail on l,-27-71 of a reply to ASCAP'S memorandum in 

| opposition 

Aug 21-71 | Filed afffdvt & stip Garder of substitution of atty. for deft American Society 

of Composers=50 ordered-Lasker,J. Xa ЛА? P t 


on 


- + = жд 
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late Order or 
J..Jyment Noted 
I Filed stip and order that witho ut prejudice to plrtff's right to mak. 

w ——applieatian to the Court for further time, that pltff's time со |" 


PROCEEDINGS 


H answer interrogs of defts' counterclaimantg American Society : of 
A ў I osers, Authors and Publishers, et al., is ext. "Fro 3-8 T1. — 3 
St WERE b=I-71. Lasker, J. — i REL 


Jun 3-7 1 Е SU ылу элке RA ptc tameu ahjections to defts counter relainants interagas 
un 3-71 Filed pltff's answers to the interrog Ses of cefts- counterclaimants, American | ES 
Do ЖОР Society of Composers, Authors & Public: rs("AZCP") et al dated 2-11-71 — 

Jun 3-71 . |Filed _ stip and order that pltff's time to answer the interrogs., or to object — 

| | with respect to the interro:s, of defts counterclaimants, American Society .— 
of. Connosers, 33 dated 2 -3- Т1 is cxtended from 6-71-71 to 6-15-71 Laksq¢r J. 

Jun En Fae Ttg OS 728 (сае 
Jun 17-71' Filed. pitir 0 VIAM order extending its — time to answér Ż 
e A ie and object to the atu. of deftscounterclaimants, American Society | 

КЕ. s ой. Composers, etc. — — 0 dM LITROS ' 
Jun 12-71 Filed pltff's Memorandum in support of its motion for a protective order, —— (| __ 

Jun 17-71 Filed pltff's objections to the Interrogs. of deft counverclaimants American | |. 

x Society of Composerm etc. — — E 

Jun 8-11 Filed defts' Notice of Motion, Re: Summary Judgment dismissing the compl aint, _ Te 

__ ata tine and place to be determined by the Court. . 

Jun. rw Filed "emorandum of defts Cy Coleman in s apport of motion fo - summary ушел, - 
Jul 1-71 Filed ASCAP'S Memorandum in opposition to BS! Motion for a otective rdere 1 
Jul, 15-71. Filed Opinion #37800; directing pa ‘tiles to proceed with discovery 

_|___аз set forth & until the rule 42:b)motion is decided discovery 

shall be devoted to the evidence "which would be needed if the 

| rule42(b) motion were to be grauted etc, Lasker,J, _ 

Jul.16-71 Filed Opinion #37801; The motion for a protective. order is grant. d. 

|. Lasker,.J.. ...... Fs, |J Mailed notice. 

Aug 23- m Filed pitff's me srandun in opposition to defts' motion for summary judgment 

Aug. 54. nus tff's statement under Sule 92 in opposition — 5 ; 

Aug 2 Filed Appendix to pltff's memorndum in onpesition to deft's motion for summary judg. 

Avg 25-71! Filed affdvt of service by mail on B- 2h-71 of a stip of substitution of atty. 


М 230 | Ей Transcript of record of proceelings, Mated - SN Rw ER Pt 
" Sep.28-71| — Filed Order that the firm of raul, Weiss, Rifkind, Wharton & Carrison be > = 

à substitued as counsel for defts Morton Gould Adams, Harc?à trlen, Samuel | 

Barber, Calr Fischer Ince, Chappell Са, Ices Ека ш. Hagley, Inc. — 
— —— Essex Music Inc, , Famous. Music. Corp., Peter Mennin, Milene Music i — 
___Robbins_Music Corp., Richard Rodgers, and Shapiro, Bernstein £ So, in 
A — place of the firm of Sullivan and Crcmuell, Lasker J. M/n 
Oct 8-71 | Filed stip and order that Paul, Veiss, Rifkind, Wharton & Garrison be Subs titutdd 
^ А _ as attys' for defts Edwin Н, Morris & Со. and Henry N.Mancini. Lasker Je 
Oct b-ül Filed pltff's nctice to tkke depos itions. of the following persons, as indica teda. м 
Oct 19-11. Filed pltff's rule 34 request no, l addressed to American Socicty o of Composers DU 
____& Publishers (ASCAP). : 2 
Oct 26-71- Filed stip.and order that the following definitions shall apply- LO para; “raph Ж КЕЙ 
as indicated. Lasker J, 

Nov.4- n ‘Files pltff's supplemental memorandum in opposition to ASCAP deft's| 

| motion for summary judgment. E 
pec 17-71| Filed stip & order tht the counterclaims asserted by the dettat seountereLaimants 

| American Society Socicty of Composers,Authors & Publishers et al against 

counterdeft Nat. Broadcasting Co. & counterclaims asserted by counterdeft мьс| against 
| the above namea defta'counterclaimants "re dismissed with prejudiceeso otéeted=! 3ker , 


Jan 20-72 Filed Opinion# 38200 ASCAP. and the defts who are memhers of its board of directárs _ у 


d move, pur. to rule Fed, R, Civ. P 
_ 1... the complainte For thé reasons Set “roith fh fn th Lacs EERE уус ants" ‘denied, Las 
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DATE PROCEEDINGS 


Jan 31-72. Filed stip and order that time of plti'f and deft Broadcast Music Inc, to requcst 
ан саа | А а change in the interim fee, pur to the Supplemental Opinion and Order. |- 
| ———— of the Court dated 12-30-70 is. extended from 1-30-72 EN LS M 5 


Dec, 28-71 | Filed Transcript of reeord-of proceedings, батат 7-79 57 — — 2 


Гес, 29-71 i Fld Transcript of record 1 of proceeHinge, ио 2 So Id. 7 Se 
Feb, 25 -12.1- Filed MEMORANDUM AND MPR, Dy letter of paco, ASCAP requested the court to |. 
лы eee! (ЕСЕ С. a certificate under 28 U.S.C. 1292 (b) permitting ASCAP tc petition the 
Еа court of Appeals for 1° уе to appeal the deni al of its motion for summary jud 
The application is denied, as indicated, Lasker J, -mailed notice, 
Apra 5-72 | Filed BMT Memorandum in support of a 13.74 upward adjustment. of interim fee for | 
1970, following auterns by BMT and CBS to reconcile tabulation differences, 
Filed Ge efts Broadcast Music fusic inc, et al beief. Re: CTN use of БИТ Music during | 
15 AME MER MO MR e 
iled affdvt of service _ ES RAS uda HS pein 1 
ENTEFELE Filed ORDER that, notion is granted to following extent (1 ) the issues as to whetha 
seriem re defts' are liable herein under Sec. 1 or 2 of the Sherman Act & have misusud | 
: copyrights shall ов tried seperately from & prior to, issues concerning the 
nature & extent of the reli: be granted herein m/nLasker,J- 
pltff's rule 3l request Но. i ddressed to MCA Inc. . — 
pltff's rule 1 ade iressed to Robbins Music Corp. 
pltff's rulo 3h request No, 1 addressed to Chappell & Co. Ince 


pitff's rule 3l request Мо, 1 addressed to Famous Music Corp. 


pi tff's rule Jl re st Noel ac idressed to Snapiro Bernstein & Co, Inc. 
РИ, ff's гш] le 3h re que st Noe 1 idressed to Essex Music Inc. 
pltff "s rul e 3h request No, la idressed to Essex } fusic_ Inc. 
ed pltff's notice to take depositions “of the followinr persons as indivatet. 


س 


سا 


————-++ 


| 


== -— - ҮЙ 


- мар ма ане | 


ые!» 


| 
i 


H lh be |H |н 
|a. 


Іо. 


ed 
d 


13 
il 
Pik 


| 
ie 
| 
i 


lp 


i 
ile a piiifis. notice to take dep ositions of the follo wing persons as “indicated. _ | 
that the time for deft. MCA, Inc, to produce_ 
{the documents - Да: mE. Pena 1- 14-72 to 7-20- 12. Brieant,J. _ 
Filed deft, AS CAP' 'S Response to pitff's Rule 3^ Request 
| Filed -Notice to take Depositions e Si 
Filed defts' American Society of ‘Composers, A “Authors and Publishers 
et al notice to take deposition of William S. Paley,on 9-18-72, 
and other. as indicated, кетты 
jz Filed рш S Request No. І Addressed to All Publisher Defendants | 
M. produce. and inspect documents, — 

Е, снах this action may be “maintained as a class 
rs of the classes in the form annexed | 
is hereby E shall be mailed 

vers and affiliates no ai 

iss, Rifkind, 
: the Тау. 


las LIN An 


— ЧИ 


— = 


—Novenber 16, Ans | 


T pitttta serica. to Ln н АЫ E a 
з certain defts' as indicated, __ m 
Sep, 15-72 Filed defts' Broadcast Music, Inc., et al. of William S. Paley, on | 
-18-72 and other certain parties listed. X3 
Sep.19-72 Wied peters affdvt. and notice of motion. Re. Protective Order | 
Ret. Date | and | time to be set t by the Court. - 


а: E: 
ep. L9- Filed pltff's Memorandum in support of motion f for a Protective Order]. 
ee ICA UA red ига E 
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DATE PROCEEDINGS Date Ord 


f. Judgment 
[бер.2й-72 Filed defra" carl Sarl Fischer,Inc., еуаї. Response to pltff's Rule- ES 
| quest, . 


-32 Filed Response of Certain Publisher Defts' C. Schirmer,Inc. and As soc-- 


| fated Music Publishers, Inc, to pltff's Rule 34 Request. SE а 
ep.21-72 (Filed pltff's affdvt, and notice of motion. Re; Protective Order __ i ey? 
| Ret, Date and time to be set by Court. 


Sen.21-72|Filed pltff's Memorandum in support of its motion for a Protective | ^ _ 
Za CS RENE. ee BME PUTER ме кеек ы У. ND 
Sep.21-72 Filed ASCAP, affdvt, and notice of motion for Protective Order.Ret. |  Á — 
_ | Date and time to be set.by Court. ee ЕРУУ SL, TR 
Sep.21-72 [Filed ASCAP'S Memorandum in support of motion for Protective Order , 
bep.21-72 Filed response of certain BMI Publisher Defts' Al Gallico Music Corp., &— 


. | et al, to pltff's Rule 34 Request, 


Filed deft.MCA Inc. ro pltíf;s Rule 34-Rpquest у — cze 
Filed dett, Duchess Music Corp. to pitff's Rule 34 Request 


ا 


and order that the period from Sept. 1, 1972 until the 
‘th respect to the claims of CBS in this, — 
in respect to the BMI licenje 
suant to the Court's Order (ux 
im fee in equal montly insta! (cut 
»usand dollars ($1,70 
ard or downward prior t: 
тес, 
CÁP'S Memorandum in opposition to СР5' motion to compel 
E sd answers to interrogs. and production of documentS,  /  — yes П 
0ct.2-72 Filed deft. Warner Bros. Inc., response го pltff's Rule 34 Request. .. 
0ct.3-22 | Filed response 02 Screen Gens-Colum! ia й isic,Inc, to pltff.s 
0. ET D C . 


Kute 


э 
tT 


Oct.4-7 [Filed denosition of ASCAP,taken by pltff . dated June 2, 1972 
11 ti t 


Oct.4-72 Filed — - -———— ^ -—— —- = "— Ti — -- 2 
= ^ 1 ' J KP 
- "x ede dr. 
سس‎ - tS рр - 
NEN ДЫШ: PE CIE 
^ч "July 14, 1972 poen 
July Li. 221/4 
Ye зе гр оини ЕЕ 
URL IE 1 
ICON d EE July 25, 1972 
"—— july 26,1072 
RE: A CARP К ZIEL ДОНО, ВВГ: ER 
Oct.^h-72 Filed " К ae. 4 July 3i 1972 
" URSI ^" 


کے 


| 
———— ——» 


Oct ,l,- 72 b dene __"__5ер.11=12.. 
Oct.18-72| Filed Notice of Motion by Pltfa re: overrule objections (timc to be set. 
Uci.10-72| Filed Pltf's.Memorandum in support of its tule 37 motion to compel production 
оГ Publisher defendant documents. 


/ trek Ө „Же LE 
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0ct,24472 Filed request No.l of defts SCAP, etc. For Production of 
Documerts.addressed to ,.tff. 
_Oct.25- 12 Filed defts' notice 06 take deposition of Clive J. Davis,on 11- 17472 
| an other as indicated, 


_Oct.25- 12 Filed envelope -Material supplied to be made part of the deposition 
| of Jewel Mus icby gene Goodman, taken on July _ ET are 2. 


NM" 


PU PMI Publisher Ucfts!.igemorendum in opposition to rjtÍí':.ru-e 3f iotion.‏ | عل مىل 


Fi 
ل ھ4‎ 


ffigavit ‹ qM of De: ts', Memorandum i ıı ор; 


pposition. DN 
“Rov. 10- 72 Filed Judith Grad, Affidavit submitted on behalf of Screen Gens= 
| Columbia Music, Inc. in opposition to pltff's Rule 37 motion го. 
compel document production 
Nov.16-72 Filed defts' April Music,Inc. Blackwood Music, Inc,and Aolt,Rine^art 
| and Winston, Inc. Notice of Appearance and Demand 
-Nov.17-72 Filed Ray Elbert Parker, d/b/a Philray Publishing Co. Memorandum | 
E in oppsoition to pltff' s motion and o.der of court dated 9-13-72. 
_рес.5- 22 Filed defts' ASCAP,etc.notice of motion Ре; Inspection and copying 
etc, Return date. to be set by court. e 
Dec.5-72 dà led Notice of Examination. 
Dec.12-T2] Fi led MEMO.END. on motion papers filed 12/5/72. Respectfully referred to Magistrate 
Raby for ! ering and recommendution. S Je 


12712 | 


i 


Jad 
Jan 26. yh riled Vrotectivé Order. ates ч же Confidential Information, shall | 
mean all information in any form,including but not limited to 
every writing or magnetic tape & any matter contained therein, 
Provided by ASCAP, etc.At the conclusion of this action, all 
confidential information shall be returned to ASCAP'S attys,etc. 
Consented to:So Ordered Lasker J. (M/N) 
Feb 8.3 Filed Protective Order. Ordered (1) Confidential information shall | 
| mean all information in any form, as indicated (See Order) So Orderec 
Lasker J. (MN), LA 
Feb 20.73 |Filed Stip Order that certain dfts. shall produce documents in 
x ul compliance with paragraph 5 as indicated. So Ordered Lasker J. 

T g pItff. T v 
^65.73|Filed Protective Order. Ordered that Confidential Information shal] 
шея | mean | all information in any form,including but not ltd. to every 

_| writing or magnetic tape & any matter contained therein .provéded _ 
4 by Stroock & St: Jock & Lavan,etc. At the conclusion of this action | 
[all confidential information shall be retruned to Stroock & Stroock, 
T & Lavan,etc. sented to. So Ordered Lasker J. 
Feb 26.77 |Filed Protecti )rder. Ordered that Confidential Information shall 
3 | mean all info sation in any form,including but not ltd. to every 
-—| writing or magnetic tape & any matter contained therein, “peered 
by_ Simpson Thacher & Bartlett, or any of its representives,etc. 
At the conclusion of this action all confidential information 


| Shall Бе -returned to Simpson Thacher Bartlett,etc. X So Ordered _ 


Lasker J. Consented to. 


ae Feb. 28.73| Filed Notice to take deposition by Pltff. upon Albert Berman.  — 


-.7.43 Filed Notice to take deposition Љу Bolumbia Broadcasting System |  — 


‘ К uiler, Weiss Advertising Inc. — — 
- Маг г B. 73 Filed Protective Ordered. Ordered that confidential Information shall mean all 


__ information ín any form including but not ltd. to every \ writing or magnetic саре — 

. & any matter contained therein,provided by Screen Gems „ог any of {ts representives, _ 

—ete, At the conclusion of this action all confidential information shall be . 
eturned to Screen Gems,etc. So Ordered Lasker J. . . (Consented to) — 


^ — cont'd on pere 11 
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DATE | PROCEEDINGS | Dato Orde 


| Judgment ! 


Mar 8.73. Filed Protective Order. Ordered that Confidential information shall mean "T Wee 5да 
—— ———j-information in any form,including but not ltd. to evey writing or magnetic tape & 
=e any matter contained therein,provided by Linden & Deutch,or any of ita :epresentives, 
AB letc., At the conclusion of this action all confidential information shall he 

ЧЕ | returned to Lindent & Deutch. So Ordered Lasker J. (Consent to 2 
Mar 15. 73 Filed Opinion #39316. CBS application ‘s granted. So Ordered Lasker J. . owe 7. 

Mar 15.73 (Filed Satisfactio on recovery against the USA on Judgment of Claimant, Aiberta | 

ioe Brown, Indiv. & as Administratrix of the Estate of Bennie Brown,Deceased,Ent. 11/17/72. 
Mar 19.73 |Filed ASCAP'S Supplementary Answer to pltffs. Interrog, 26, - 

Mar 29-73 Filed Consent Protective Order, OrderedThzt “Confidential Information" shall 

_|mean all inférmation in any form, including but not limited to every writing or 
4 | magnetic tape and any matter contained therein as indicated: So Ordered Lasker Js 
Маг 27-73| Filed deft. BMI's answurs to pltffs Interrogatories 5 & 7(b) and supplementary 
! answers to pltff's Interrogatories, 3, 7, (a) and 26. 


hprell-73. Filed Deft. Broadcast Music inc. 's affidavit of service byHerbert Yellin. | 
Apral7-73.. Filed deft. Broadcast Music,Inc.': affidavit of service by Douglas Craig Bownan. 
Арг.19-72 | Filed deft. ASCAP's notice to t arr’ “dé: pos lL Zon of Arnost Н. Horlik an 1/26/12. 
May 8-73 | Filed pltffs affidavit of service by Herbert F. Yellin 
\May 1-73 | Trial began before Lasker J. withput a jury. 
May 2-73 | Trial Conte 
May 3-73 | Trial “onte Hi oe елаты 
Мау 1-73 | Trial © E | DUST RE ZUE 


ont 

May 8-73 | Trial Cont 

May 9-73 Trial Cont. _ 
May 10-73 Trial Conte . 
May 14-73 Prial Cont. _ 
May 15-73 Trial Cont 

May 16-73 Trial Cont. 

.May 17-7 Trial "ont, І * 
May 23-73 Trial Cont.  — 


Мау 29-73 Trial Cont — NM | nme penu St 
May 30-73 Trial Conte і ни А 


"е ТООТАЙ a E DEERE de E 
Jun 1-13 |Filed stip and order that the firm of Hughes,Hubbard,Reed be substituted as counsel 
i : jfor deft. Screen Gems-Columhia Music, Inc. in place of David Н. Horowitz, So Ordered 
_ ..]Lasker Je Мае 12. OO PD Data). Peta MET PE 
Auz. 15-73 |Filed one envelope containing corrections ajrecd among countél for trial pro- 
— ~| ceedings dated Хау 1, 2 and 3, 1913». 
Wov.19-73 | Filed pltf. notice of deposition of Michael. Dann, , ES 
DA. 20 415 re Ie baket - IE Mor M 
Nov.21-73| Filed ASCAP'S designation of adiitfonal doguments, 
Nov. 20-73 Filed transcript of Мау 1,2,3, 1973. 
нау 30211 Pied transcript of May 8,9,10, X 1), 1973. 


Nov, 20-73 Filed transcript of May 15,1.,17,23, 1973. . 
, Nov, 30-73 Filed transcript of May 2l, 29, 30, X 31, 1973. Жаст 
Б _Piled_defts Broadcast- Music notice to offer additional-exhibits, 
.Dec.1- Filed affdvt or service by Richard Alberti. 2088 | аё 
"iov. 26-74 Before Lasker,J. trial continued from 5-31-73 
Hov. 27-73 Trial continued — — E E mE | Wye ee Ге ER 


Nov. 28-7 " mn od а o ERED | EE REL I x 
ee oe oe I peor eB A eS es Е ЕЙ 
j^' YER m w a. re 9 —— mie n sues - 
Dec. 5-7: Y eae " ә ягы Я =e eS E. a T уақ 
рес. 6-73 #* TA i yo Гүл а, - ^L Sk Sek anti SS MS, Tes 


Dec. 1 
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" and conci uded --Decision reserved. 


Feb. ‚ 15- rin Filed protective order on í consent---Las ker,J. _ 


Feb,22-74 | Filed Protective order on consent, LASKER,J. &— 
Mar,l4-74| Filed BMI additional list of exhibits. — 
Mar. | 14- 74 | | Filed BMI additional list of exhibits. 


Var, 20-7) viled deft A^CiP'^ _dasi mation . of additional documents. 
Mar.25-74| Filed Order substituting Bernard Korman as one of Attys. for ASCAP,  — 

T РЕ in place of Herman Finkeistein. LASKER,J. _ 
Арг. pr.9- -74 Filed pltffs _p6st-trial brief. e CE MA, TUE 
Apr.9-/ 74 ! Filed pltffs proposed f findings of fact & conclusions of law. 


—Apr,30-74 Filed Protective order on consent, LASKER,J. 4 — E 


May 14-74 Filed affdyt, of Robert Baker; Re contracts, «— EEUU. force EN 
Jun.10-74 Filed deft (ASCAP) ' 's proposed findings of Lact & coaclusions 
pues 


——— t 


Jun - 11- th PiledAtfavit of Deft B Broadca 
Jun 6- п Filed Pltff's Designation of Adà'l documents No.S. - 


Jun 5- 74| Filed Transcript ofProcecdings dated Mar 21, 1971. 


و 


ome transcript of record of proceedings, dated а-1л-1Ч, 3-5 4.4 14, 3- 4-1 
14-24-19, 56-74, $67], 9-17-74. ê 


TAI i$ 14 Filed transcript of record уер p: ceedings, dated NOV 24, 27 2g < 24 jo, 


eret سه‎ eta е 00009 16, 27, 2 
TAN if iy Filed ч transcript of record of procecciz 5s, cated p 


Rca st 3 4, 4, © ET eae & 
j 6:74 (Filed tax. сслр! of racer 246 codia, d zt? "un рас. ia 12,13, га 1413. | EN ex 


perius ESE Ий. reply brief. _ qe м | ee 
Aug 7- ліі. Filed Deft, BMI's Post-Trial Brief, . | 
_ Sep 17-74 ‘Aled ASCAP'S Post - Trial rebuttal Briefe 


\ 


-22-75 | Filed Opinion * Order 13103 The foregoing constitu tes 


| н = —— 
our findines of fact end conclusions of law. The Complt. is dismissed 
~~ Ed == 
It is во Ordere ` L 
g 1 EE 


Le 
| | | 
Filed Pltff's 

action.....liailed Copies 10-22-75 upon: 


Notice of Appeal to USCA from order ent 9-22 2-15 dismissing - x 


| 
-—+— 


| 

a A Hate = — d 29 
Paul, Weiss, Rifkind, Wharton « Cari rison; Bern: d Korman, „Esq; | 
a TIS —— a Р ————— r 


Hurhes Hubbard % Reed; Storoock œ% Stroock & Lovan; 


; Hofheiiner,. 


Filed Consent Protective Order. . . ..Lasker, Je 


Filed | STip & &Order fer time for N NBC | to answer interroga, .of CAEN. эйе); 
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12-01-75 | Filed Notice of Certification of the Re Record to the USCA. 

.12-02-75| Filed Deft. Broadcast Music Inc, et al. Notice of Motion for an order for entry - 

| of f final judgment | & for retroactive adjustment of interim fees. _ Ret} 12- -M- o Маша 
эм ое 


_12.. 22- 75 | Filed Defts. Broadcast Music Inc. et al Memorandum of Law, _ | t- 


—— p 


12-4-75 | Filed ed stipulation listing documents to filed in lieu of the-missing — 
documents. i 


PR S есе Se - EG | 
12-4-7 25. Filed Stipulation & order that certaín documents be filed & -ransmitted, t: 


12-4- -75| F Filed letter for attys for BMI to Judge Lasker dated- 7-15-70. 


12-4 4-75 | Filed BMI memo (undated) in support of proposed order granting - 


8 preliminary injunction. “ч 


12- pra 75 | Filed CBS memo dated 12-8-70, in support of its proposed order & Talat 


© and in épposition to the order proposed byBMI. . — "LA 
12-4-75 | Filed BMi reply memo dated 12-10-70 regarding proposed orders. 


12-4-75 | Filed CBS supplemental memo dated 12-16-70 regarding the question of in 


| 


| cluding a a discrimination provision in the preliminary injunction order. 


— LL 
12-4- 75 |Р: | Filed BMI supplemental memo (undated) regarding proposed orders. 
12-4-75 75 | Filed _BMI memo - dated 3-12- 71 _regarding plaintiff’ s motion for class 


س 


| action determination. 


| Filed reply memo dated 9- 93-71. іп support ‹ of cues ی‎ motion. 


12- -4- 75 "Filed ASCA: Notice of Motion dated 10-18-71, & affdvt of Jay |Н. Tapkis 
— — |  regarütmg | discovery. | 


12-4-75 | Filed ASCAP memo dated 11-10- 71 in reply to | CBS "supplemental memo. - 

VLL EXTA EAD 

12-4-75 | Filed ASCAP memo dated 2-15-72, regarding how it thinks this case should 
proceed. | 


USE OEC WEE PER e 

12-4-7 4-75 |Filed BMI memo dated 2-22- -72, regarding issues to be tried, 
12-4-7 75 |F | Filed CBS memo dated 3-3-72, „п reply to ASCAP memo dated 2215-72.. 
12-4-75 {Filed letter from Judge Lasker _to all counsel dated 3-9-72.,-————— )——— 


its purposes. - к Ж! Жу. VM RES UD aS. TS TA 
12-4-75 |Filed ASCAP memo dated ated 3-24- 72  vesardina an cites. of m 


12-4-75 Filed letter from attys for CBS to Judge Laske 


Filed Letter from Judge Lasker to Alan J, Hruska soptes-to-aLi- ей, 
dated 3-28-72. 


Filed CBS memo dated Tu 11-72, Mb. Sak ha A iê 


12-4-75 |Filed memo dated 5-5-72, regarding proposed order on Rule. 
12-4-75 |Filed Letter from n attys_ for ASCAP to Judge Lasker dated 6-5-72., 


12-4-75 |Filed Letter from attys for ASCAP to Judge Laskrr dated 6- -20-| 


Filed Letters (2) from attys for BMI to Judge Lasker dated 6-20-72 
Continue on page 17. 
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12-4-75 | Filed Letter from | attys for CBS to Judge Lasker dated 6-20-72, 
12-4-75 |! [Filed Letter from attys for ASCAP to Judge Lasker dated 6-26-72 
12-4-75 || |Filed Letter from attys for BMI to Judge Lasker dated 7-20-72 


12-4- 75 [Filed Letter from attys for CBS to Judge Lasker dated 7-21-72. 

12-4-75 'Filed Letter from attys for ASCAP to Judge Lasker dated 7-26-72. 

12-4-75 Filed CBS notice of motion dated 8-25-72, and affdvt of A. J. Hruska. 

12-45-75 Filed CBS memo dated 8-25-72, in support of its Rule 37 Motion, 

12-4-75 |Filed affdvt of Jay Н. Topkis in opposition to motion for protective 
order. 


12-4- .75 Filed Letter from SEEYA for ASCAP to Judge Lasker dated 9-22-72. 
12- -4-75 |Filed CBS memo dated 9-29-72, in oppcsition to ASCAP'S motion for 
______| а protective order, 

12-4-75 | jFiled CBS memo dated 11-9-72, in reply to memo of BMI publishers. 
12-4-75 Filed Report of U.S. Mag. Raby dated 11- 29-72. 

12-4-75 - Filed Letter | fmm J. Lasker to all counsel dated 12-15-72. 

12-4- 75 |Filed ASCAP memo dated 1-3-73, regarding offer of proof. 

12-4-75 Filed memo dated 1-16- 73, regarding ASCAP'S offer of proof, 
12-4-75 Filed Report of U.S. Mag. Raby dated 2-1-73. 

12-4-75 Filed ASCAP memo dated 4-25-73. 

1224-75 _ (Filed BMI trial memo dated 4-25-73. 

12-4-75 (Filed CBS trial memo dated 4-25-73. 

12-4-75 Filed ASCAP reply memo dated 5-7-73 — 


12-4-75 _ Filed CBS reply memo dated 5-7-73 


12-4-75 Filed ASCAP memo dated 5-24-73, on CBS' latest statement of the 
elements of a per-use license. 


12-4-75 [Filed Letter from attys for BMI to Judge Lasker dated 7-24-73. 
12-4-75 Filed Letter from atty for CBS to Judge Lasker dated 11-6-73. 
12-4-75 — Filed Letter from attys for ASCAP to Judge Lasker dated 11-12-73. 
12-4-75 Filed Letter. form attys for CBS to Judge Lasker dated 11-13-73 
12-4-75 _ Filed Letter from Judge Lasker to counsel dated 11-14-73, 
12-4-75 _ Filed Report of U. S. Mag. Raby dated 11-20-73. 

12-4-75 Filed BMI Post- Trial Brief dated June 3, 1974. 

12- 4- 35 Filed | ASCAP _Post- Trial Brief dated 6-3-74. 


12-9-75_|Filed Notice of Certification of Supplemental kecord to the USCA. 
12-29-75. Filed Pltffs. affidavit and notice of Cross Motion for an order 


А | staying durng_pendency of pltffs.appeal. Ret. Sine Die 
(Continued) 
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12829- 7$ Filed свз:а Memorandum i in .opposition-to  "*I'e-Motion pursuant — | 
_ | to rule 54(b) & in support of CPS's Cross motion pursuant to — 
М __ rule R3 62 (һ) _ ' Я Ix | 

12-29-75, Filed Affidavit of Service by Mail by John Murphy оп 12=-24-= 15- | 


1-5-76 Filed Affidavit by Mario A. Rosado of Service.on 1-5-76. | 
1-5-76 (Filed Reply Affidavit by Edward M. Cramer in support of BMI's motion 


for entry of judgment pursuant to FRCP 54 (о; etc. | 
1-5-76 |Piled Reply Memorandum in support of BMI Motion for entry of a Rule 


54(b) Certificate & in opposition to CBS Cross Motion fora 
| Stay pending Appeal. | | 
1-5-76 Filed Affidavit in support of motion to compel run of documents 
by A. Vernon Carnahan. à A 


| 
( 1-29-76 | Filed Memo. End. on motion dtd.12-2-75 BMI's motion. fora Rule 54 [b) 
denied, on the conditions specified. Lasker J. (mailed notice) 
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SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC., E 
Plaintiff, 
-against- 


AMERICAN SOCIETY OF COMPOSERS, 
i AUTHORS AND PUBLISHERS, STANLEY 
| ADAMS, as President of American 
Society of Composers, Authors and 
Publishers, HAROLD ARLEN, SAMUEL 
BARBER, CARL FISCHER, INC., CHAPPELL : 
& CO., INC., CY COLEMAN, EDWIN H. : Civil Action No. 
MORRIS & CO., INC., ELKAN-VOGEL, : 
INC., ESSEX MUSIC, INC., FAMOUS 
MUSIC CORP., G. SCHIRMER, INC., 


MORTON GOULD, ARTHUR HAMILTON, : COMPLAINT 
HENRY N. MANCINI, MCA, PETER : 
MENNIN, MILENE MUSIC, I ROBBINS 


MUSIC CORPORATION, RICH: RODGERS, 
ARTHUR SCHWARTZ, SHAPIRO, BERNSTEIN 
& CO., INC., WARNER BROTHERS-7 ARTS 
INC., NED WASHINGTON, on behalf of 
themselves * 4 all other members of 
American Soc ety of Composers, 
Authors and Publishers, BROADCAST 
| MUSIC kwC., AL GALLICO MUSIC CORP., 
| PAUL ANKA, ASSOCIATED MUSIC PUB- 
| LISHERS, INC., JERRY BOCK, DUCHESS 
| MUSIC CORP., FRED EBB, EDWARD B. 
MARKS MUSIC CORP., NORMAN GIMBEL, 
SHELDON HARNICK, HILL AND RANGE 
SONGS, INC., HOLLIS MUSIC, INC., 
| JOHN KANDER, CHARLES KOPPELMAN, 
| MACLEN MUSIC, INC., PEER INTERNA- 
| TIONAL CORPORATION, DON RUBIN, 
| SCREEN GEMS-COLUMBIA MUSIC, INC., 
| JOSEPH STEIN, SUNBEAM MUSIC, INC., 
| UNART MUSIC CORP., on behalf of 
| themselves and all others who have 
granted Broadcast Music Inc. the 
| right to license to third parties : 
| nondramatic performing rights of : 
| their copyrighted music, : 


| Defendants. 


Plaintiff, for its complaint, avers: 


1. This is an action (a) pursuant to Section 16 


of the Clayton Act (15 U.S.C. § 26) for an injunction against) 
| 
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(15 U.S.C. §§ 1 and 2), and (b) pursuant to the Delcaratory 
| Judgment Act (28 U.S.C. $$ 2201 and 2202) for a declaration 


tnat defendants are misusing their copyrights on musical com- 


| 
жуга violations of Sections 1 апа 2 of the Sherman Act 


| positions. The action thus aríses under the antitrust laws 

| (15 U.S.C. $$ 1 et seq.) and the Copyright Law (17 U.S.C. 

| $5 1 et seq.) of the United States, as hereinafter more fully 
| appears. The matter in controversy exceeds the value of 

| $10,000, exclusive of interest and costs. Jurisdiction is 

Í based оп 15 U.S.C. $ 26, and 28 U.S.C. $$ 1331 (a), 1337 and 
| 1338(a). 

2. Plaintiff is a New York corporation with its 


| principal office at 51 West 52 Street, New York, New York. 


| nationwide television network and, in that connection, sup- 
|р11ез network television programs, pursuant to affiliation 

! agreements, to approximately 200 independently owned televi- 
sion stations throughout the country. 

3. Defendants' acts, as hereinafter set forth, 
affect interstate commerce in the licensing of the nondra- 
imatic performing rights of copyrighted musical compositions, 

the distribition of television network programs and the sale 
of broadcast time. 

| 4, Defendant American Society of Composers, Authors 
and Publishers ("ASCAP") is an unincorporated association 
organized under the laws of the State of New York with its 
principal office at 575 Madison ivenue, New York, New York. 
Defendant Stanley Adams is President of ASCAP. On informa- 
| tion and belief, (a) ASCAP's members include more than 
15,000 corporations and individuals who have granted to ASCAP 


the right to license to others the nondramatic performing 


die 


| 
| 


| 
| 
| 
| 


| 


| 
| 
| 


1 
' 
! 
| 
| 
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rights of their copyrighted music; and (b) ASCAP and its 


members have thus combined to form a pool of copyrights on 


more than one million musical compositions (the "ASCAP pool") 


5. Defendant Broadcast Music Inc. ("BMI") is a 
New York corporation with its principal office at 589 Fifth 


Avenue, New York, New York. On information and belief, (a) 


it has entered into agreements with more than 30,000 corpora- 


tions and individuals ("BMI members") which grant to BMI the 
right to license to others the nondramatic performing rights 
of such members' copyrighted music; and (b) BMI and its mem- 
bers have thus combined to form a pool of copyrights on more 
than 250,000 musical compositions (the "BMI pool"). 

6. On information and belief, (a) defendants 
Harold Arlen, Samuel Barber, Cy Coleman, Morton Gould, 
Arthur Hamilton, Henry N. Mancini, Peter Mennin, Richard 
Rodgers, Arthur Schwartz and Ned Washington are ASCAP members 
and reside or are found in the Southern District or another 
district within the State of New York; (b) defendants 


Chappell & Co., Inc., Essex Music, Inc., Famous Music Corp., 


| Carl Fischer, Inc., MCA, Inc., Edwin H. Morris & Co., Inc., 


Robbins Music Corp., Shapiro, Bernstein & Co., Inc., G 


Schirmer, Inc. and Warner Brothers-7 Arts Inc. are ASCAP 


Г and have their principal offices in the Southern 
| 


| District or another district within the State o* "^w York; 


| (с) defendants Elkan-Vogel, Inc. and Milene Ми. ‘ ic. are 


| 


ASCAP members and are doing business in the Southern District 
of New York; and (d) all defendants named in this paragrapn 
are members of the ASCAP Board of Directors or are repre- 


sented on that Board by their officers, directors of other 


! agents. 


| 


7. On information and belief, (a) defendants Paul 


Anka, Jerry Bock, Fred Ebb, Norman Gimbel, Sheldon Harnick, 


=3- 


| 


| Columbia Music, Inc., Sunbeam Music, 


| York. 


| constitute a class. Each such class 


| of law and fact common to each class. 


with respect to the class as a whole. 


| licensing of nondramatic performing rights of musical com- 


ok. 


Inc., Hollis Music, Inc., Maclen Music, 
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John Kander, Charles Koppelman, Don Rubin and Joseph Stein 
| are BMI members and reside or are found in the Southern Dis- 
| trict or another district within the State of New York; and 
| (b) defendants Associated Music Publishers, Inc., Duchess 


| Music Corp., Al Gallico Music Corp., Hill and Range Songs, 


| Music Corp., Peer International Corporation, Screen Gems- 


Inc. and Unart 


8. ASCAP members constitute a class; BMI 


is so numerous 


| Joinder of all its members would be impracticable. 


| rights sought to be enforced by this action embrace 


The defenses 


| the prosecution of separate actions against individual mem- 


Inc., Edward B. Marks 


22 


| | 
| 


| 


| 
| 
| 
! 
| 


Music 


| Corp. are BMI members and have their principal offices in the 


| Southern District or another district within the State of New 


! 


members 
that 

The 
questions 


of the 


| representative parties will be typical of the defenses of 
| each class, and the representative parties will fairly and 


| adequately protect the interests of each class. Additionally, 


bers of each class would create a risk of inconsistent or 
varying adjudications with respect to individual members of 

| each class which would establish incompatible standards of 
conduct. for plaintiff, and plaintiff has acted on grounds 
generally applicable to the class, thereby making appropriate| 


final injunctive relief and corresponding declaratory relief | 


9. The aforesaid agreements and combinations 
| 
among ASCAP members and ASCAP and among BMI members and | 


BMI constitute (a) restraints of interstate trade in the | 
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positions, which are unlawful under Section 1 of the Sherman 
Act; and (b) monopolizations of the nondramatic performing 
rights of the copyrighted music in the ASCAP and BMI pools, 
which are unlawful under Section 2 of the Sherman Act. 

10. In 1941, the United States Department of 
Justice commenced an action against ASCAP and its members as 
@ class, entitled United States v. American Society of Com- 
posers, Authors and Publishers, Civ. No. 13-95, charging 
| them with antitrust violations based upon their formation 
and use of the ASCAP pool in certain areas of interstate 
trade, including radio broadcasting. The action was resolved 
iby the entry of a consent decree against ASCAP, filed March 4, 
1941. Among other things, tne 1941 consent decree enjoined 


| ASCAP from refusing to grart so-called "ber-program" licenses 


to radio broadcasters and permitted ASCAP to grant so-called 
"blanket" licenses only "if desired by such oroadcaster(sj". 
Both forms of licease compel a broadcaster to pay for the 

| right to use all copyrighted music in the ASCAP pool, even 
though it might want rights only as to some of those musical 


compositions. Under a "blanket" license, the broadcaster 


| must pay ASCAP a percentage of its total "tine charges" 
| (1.e., revenues received from advertisers for the use of 
broadcasting facilities), irrespective of the extent to which 
lor the manner in which ASCAP music is actually used on those 
facilities. Under a "per-program" license, the broadcaster 
| 
| must pay ASCAP, at ASCAP's option, either a higher percentage 
lof the time charges attributable to those programs using 


ASCAP music, or a flat fee for each such program, irrespec- 


tive of the amount of use of ASCAP music on such programs 


| ^ 
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er the nature of such use. Also by operation of the decree, 


@ license extended to a radio network confers upon the net- 
work's affiliated stations the right simultaneously to 
broadcast performances of ASCAP music on network programs. 
11. The 1941 decree was superseded by the Amended 
Final Judgment filed ir this Court on March 14, 1950. The 
1950 decree continued in force essentially the same provi- | 
sions with respect to ASCAP offers of "blanket" and "per- 
program" licenses but applied them to television as well as 
to radio broadcasters and directed ASCAP to use "its best 
efforts" to give prospective licensees a "genuine choice" 
between the two forms of license. Additionally, the 1950 
decree provided in effect that any person applying to ASCAP 
for a license to use any, some or all of the musical composi- 
tions in the ASCAP pool thereby obtained the right to use 
such musical compcsitions at a fee which, in the event of 
disagreement between the parties, would be fixed by the Court, 
12. BMI is also subject to a consent decree 
arising out of a Government antitrust action. Such decree, 
filed in thís Court on November 29, 1966, in United States v. 
Broadcast M sic, Inc. and RKO General, Inc., Civ. No. 3787, 
superseded a decree filed in 1941 in tne United States Dis- 
trict Court for the Eastern District of Wisconsin. The 1966 
decree directs BMI to offer licenses to broadcasters for the 
performance of inusic in its pool on, at its option, either 
a "per-program" or a "per-programming-period" (i.e., a 15- 
minute period commencing on the hour or each subsequent 


quarter hour) basis. 


13. Neither ASCAP nor BMI is required under its 


TT 
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respective decree to grant iicenses providing for royalty 
payments measured by the actual use of copyrighted music 
(hereinafter referred to as "per-use" licenses). 

14. For many years, plaintiff has been furnishing 


| to its affiliated stations network programs containing per- 


formances of copyrighted music in the ASCAP and BMI pools. 
For that purpose, plaintiff has received "blanket" licenses 


| 
from ASCAP and BMI (hereinafter sometimes referred to col- 


|lectively as the "licensing societies"), enabling it to use 
all such music in return for paying each licensing society 
à percentage of its total time charges or certain fixed sums, 


| irrespective of the extent to which or manner in which it used 


| 
| ASCAP or BMI music. As a result, plaintiff has paid royal- 


ties on television network programming which did not use any 
| music at all and has paid the same royalties for a program 

| that used a few seconds of one ASCAP or BMI musical composi- 
| E 

| tion as for a program that used many minutes of numerous 


| ASCAP or BMI compositions. The licenses now in existence 


| between plaintiff and each licensing society with respect to 


laintiff's television network programs expire December 31, 


| 1969. 


15. ae ae essential to plaintiff, in order to 


lenable it to compete with other television networks, that it 


| 
\ 
i have the rights to use many, if not all, musical compositions 


| in the ASCAP and BMI pools. Any attempt by plaintiff to 

| acquire such a large body of rights from the individual mem- 

| vers of ASCAP and BMI would be wholly impracticable in the 
light of the facts that each licensing society has thousands 
of members owning copyrights to hundreds of thousands of 


musical compositions, that, in many cases, multiple parties, 


eo 
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including individuals, companies, trusts or estates, own 
interests in, or have claims with respect to, performing 
rights of single copyrights and that such members and parties 
are scattered throughout the world. 

16. On December 19, 1969, plaintiff delivered to 
ASCAP and BMI a letter (copy of which is annexed hereto as 
Exhibit A), requesting that each licensing society promptly 
submit to plaintiff the terms upon which it would be willing 
to grant a new performing rights license which would provide, 
effective January 1, 1970, for payments measured by the 
&ctual use of its music by plaintiff's television network. 
Plaintiff also advised the licensing societies in that letter 
that it was prepared to consider a rate structure reflecting 
the relative values of different uses of music. 


17. Ey letter dated December 23, 1969 (copy of 


which is annexed hereto as Exhibit B), BMI rejected plain- 


tiff's request, and ‘in that letter, as well as in telegrams 
previously sent by BMI to plaintiff's affiliated television 
stations, threatened to sue plaintiff and those stations for 
infringement of copyrights, unless, prior to January l, 
1970, plaintiff agree to accept for its network programs 
one of the forms of license which BMI is required to grant 
by its 1966 decree, neither of which constitutes a "per-use" 
license. 

18. By letter dated December 23, 1969 (copy of 
which is annexed hereto as Exhibit C), ASCAP also rejected 
plaintiff's request. The ASCAP letter treats plaintiff's 
request as an application for a form of license which ASCAP 
is required to give applicants under the 1950 consent decree ' 


and states that plaintiff has thereby obtained such a 


lio 


| | 
| 
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| 
license, effective January 1, 1970. Plaintiff's December 19, 
1969, letter, however, constitutes no such application, but | 
rather a request for a "per-use" license which the 1950 
ASCAP decree does not even mention, let alone compel ASCAP 
|o grant. Additionally, ASCAP 's letter indicates an inten- 
pe to delay any substantive response to plaintiff's request 
| 


until some time after it has brought the request "to the 


attention of tne Society's Board of Directors at its next 


meeting to be held on January 29". ASCAP has therefore 


| deferred, for at least one month beyond the expiration of the 


| Such’ terms. In view of the fact that plaintiff and ASCAP 
| negotiated during a period of approximately eight years 

| before agreeing on the provisions of the present "blanket" 
i license (which expires on the date of this complaint), it 


4s likely that a further substantial period of time would be 


po for the parties to negotiate any future license 


et 


erms. For that substantial interim period, ASCAP insists 


| 
| 
network programs, accept the type of "blanket" or "per- 


| program" license which ASCAP is required to grant by the 
| 1950 decree. 


19. Thur, each licensing society has conditioned 


| the grant of a performing rights license to copyrighted 
| music in its pool upon the payment by plaintiff of royalties 


measured by total time charges for programs in which none of 


| 
| 
| 
| 
П 


that society's copyrighted music (ог, indeed, no music or 


the copyrighted music of another licensor) is used, and upon 


"ge 
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the payment of the same royalties for a program using only 


a single copyrighted musical composition .s for a program 


Each licensing society is 


using many such compositions. 


therefore using the leverage inherent in its copyright pool 


royalties on a basis мһісл does 


to insist that plaintiff pay 


not bear any relationship to the amcunt of music performed. 


BMI 


constitutes misuse by each 


“uch insistence by ASCAP and 


of them of the copyrights in their pools. 
е 20. By virtue of the aforesaid combinations and 


membership agreements, ASCAP and BMI members have not only 


г 


created copyright pools in violation of Sections 1 and 2 of 


- the Sherman Act but have also delegated to each of their 
respective licensing societies the right to condition the 

| grant of licenses оп апу terms it sees fit to offer and have 
charged it with the responsibility to protect them against 


infringements of copyrights in its pool by commencing actions 


Ito enjoin, and recovering damages for, any such infringement. 
Such members have authorized the aforesaid copyright misuse 
and threats of infringement litigation by their licensing 
societies. 
| 21. Defendants’ refusals to grant performing 
rights licenses to plaintiff on terms other than those which 
misuse the copyrights in their pools and their threats to | 
commence infringement actions against plaintiff and its 
jerriiiates unless plaintiff agrees before January 1, 1970, 
to those terms constitute defendants' use of the power of 
heir aforesaid unlawful combinations and monopolizations | 
o injure plaintiff in its business and property. 


| 
| 22. Necessarily, in order to avoid exposure to 
isuch massive infringement litigation while attempting to 


eje 
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protect its rights under the antitrust and copyright laws, 
plaintiff, immediately upon the filing of this complaint, 
will apply to ASCAP and BMI, under protest and without 


prejudice to the ciaims asserted herein, for the rights, 


pursuant to the 1950 and 1966 decrees, respectively, to 


of this action. Р 
23. Plaintiff has no adequate means to protect 


perform copyrighted music in their pools during the pendency 
t me against defendants' aforesaid antitrust violations 


and misuse of copyrights other than by making such applica- 
тн and seeking the injunctive and declaratory relief 


prayed for herein. 


| WHEREFORE, plaintiff demands Judgment: 


A. Directing ASCAP and BMI, permanently and during 


the pendency of this action, to grant plaintiff licenses 
| for its television network programs, effective as of 

| January 1, 1970, to perform copyrighted music in “heir 

| 

| respective pools on payment of reasonable royalties mea- 
| sured by actual use of sich music on those programs; 

| B. Enjoining defendonts, permanently and during 

| the pendency of this action, from suing or threatening 

| to sue plaintiff or its affiliates, or both, for 
| 


infringement of copyrights of musical compositions in 


the ASCAP or BMI pool; 
C. Declaring that defendants have misused, as 
against plaintiff, the copyrights of musical composi- 
tions in the ASCAP and BMI pools; ! 
D. Declaring that such copyrights аге unenforce- , 


able against plaintiff; 


alie 


E. Awarding to Plaintiff its taxable costs, 
bursements and reasonable attorneys ' fees; and 

F. Granting to plaintiff such other, further 
different relief as to the Court may seem Just and 


proper. 


December 31, 1969. 


CRAVATHZJWAINE & MOORE, 


VL 


A CÓ <f the f. Tt) 


by 


Attorneys for Plaintifr, 

One Chase Manhattan P 

New York, N. Y. 100 
(HAnover 2-3000) 


RICHARD G. GREEN, 


| Of Counsel. 
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Exhibit A 


CBS 
TELEVISION 
NETWORK 


A Division of Culumbia Broadcasting System, inc 
51 West 52 Street 

New York, New York 10019 

(212) 765-4321 


Robert D. Wood, President 


Gentlemen: 


The music performing rights licenses now offered by each of your 
ет gani zations to the CBS Television Network are due to expire 

L. -mber 31, 1969. We believe that the current licenses are un- 
fair to CBS because they obligate us to pay for music we do not 
use, and that it would be illegal for you to continue to impose 
their provisions upon u$ against our wishes. 


Those licenses now, as they have for many years, compel CBS to pay 
& percentage of its time charges to CBS advertisers irrespective 
of the extent to which CBS uses ASCAP and BMI music. The effect 
is that the royalties paid by CBS do not bear any relationship to 
the amount of music performed on the CBS Televi: .on Network, and 
that CBS is forced to pay royalties on programming which does not 
use any music at all. For example, CBS is obligated to pay a 
share of the revenues earned by those Walter Cronkite news broad- 
casts which use no music whatever. CBS is also required to pay 
the same percentage of time charges for a program that uses 10 
seconds of one ASCAP or BMI musical composition as for a program 
that uses 30 minutes of 15 ASCAP or BMI compositions. 


We feel strongly that these arrangements are unfair because the 
amounts that CBS is forced to pay are not measured by its use of 
the copyrights under which it is licensed. The Supreme Court, in 
its recent decision in Zenith v. Hazeltine, has unqualifiedly 
held that & licensee "may insist upon paying only for use" of 
patents and may not be required to pay upon the basis of total 
sales, including products in which he may not use any of the li- 
censed patents. The same principle is equally applicable to copy- 
rights; CBS cannot be required to pay royalties measured by total 
time charges for programs in which no ASCAP or BMI music (or, 
indeed, no music) is played or to pay the same royalties for a 
program using only a single ASCAP or BMI composition as for a 


program using many compositions. That case supports our conclusion 
that it is not only unfair but unlawful for you to refuse to grant a 
license under which the amounts to be paid are based upon the actual 
use of copyrighted music licensed. 


We recognize that your music is essential to the CBS Television Net- 
work and do not, of course, propose to s*cp using it. We merely 
believe that we should pay for the music -- and pay fairly for it -- 
when we do use it. 


We therefore ask that each of you promptly submit to us the terms upon 
which you would be willing to grant a new performing rights license 
which will prc..de, effective January 1, 1970, for payments measured 
by the actual use of your music by the CBS Television Network. We are 
quite prepared to consider a rate structure reflecting the relative 
values of different uses of music. For example, you might wish to 
offer per-minute rates, based on tne time of day during which the 


music is performed (and thus on the size and character of the poten- 
tial audience), and also on the different uses to which the music is 
put -- feature performances, background performances, and performances 
in commercial announcements. 


We are making the same request to each of you because we hope to pay 
equitable rates for all of our uses of music, whether the music is 
licensed by ASCAP, by BMI, or by anyone else. 


Very truly уо 5, 


Rfs oD. bool? 


American Society of Composers, 
Authors & Publishers 

575 Madison Avenue 

New York, New York 10022 


Broadcast Music, Inc. 
589 Fifth Avenue 
New York, New York 10020 


December 19, 1969 


Exhibit B 


{ 
Broadcast Muste Inc. LJ 50? Fifth Aveaus, New York, N. Y. 10017 212-729-1206 


December 23, 1969 
EDWARD M. CRAMER 


Mr. Robert D. Wood, President 

C3S Television Network., 

А Division of 

Columbia Broadcasting System, Inc. 
51 West 52nd Street 

New York, New York 10019 


Dear Mr. Wood: 


I have your letter of December 19, 1969 which I receivee on 2e-.—- 
ber 22, 1959. I will not comment on your characterizacioa CZ cur 
existing licensing arrangement except to point out that: 
1. The agreements between BMI and CBS have always 
been consistent with che Consent Decree entered 
into between BMI and спе United States goveramcnc. 


At no time has CBS ever objected to the existing 
form of license nor did it initiate any discussicas 
relating to a revision of the license. 

At all times, CBS had che right, as did BMI, to 
terminate the agreement. By not terminating, 
obviously indicated its satisfaction with the 
license. 


Llc 


It was BMI, not CBS, that terminated the license 
because BMI objected to the unfair and inequitav.c 
manner in which CBS was paying for performing 
rights. 


Nevertheless, we continue to be prepared to enter into negociaticas 
wita you, looking forward co a new license. As you know, tc 

BMI Consent Decree provides for several alternate licenses 3d we 
azo гобу со explore any of these with you, In fact, since àprii, 
wo have attempted to enter into meaningful negotiations looking 
forw.zo to a new lic nse. ۰ 


You must recognize the fact that after January 1, 1970, the ZXI 
repercory will not be available to you if CBS is unlicensed, Any 
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A. ROSERT D. WOOD 


Page = 2 - December 23, 1969 


| performances occurring thereafter are deliberate and willful copyright 
infrinagemancs under Sections 101 and 104 of 17 U.S.C. Ia view oz the 
limited time left, I suggest you call me immediately so that we caa 
arrange à meeting with a view to resolving this matter. 


Very truly yours, 


d m. К И. ; CÛ LITE 
EMC :hs | т (УУ! М И 


+ 


. ——À 
مد‎ 


COOC 1:2 666-8600 CABLE ADOAECSS: ike. rona 


Exhibit C 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS 
i 575 MADISON AVENUE 
NEW YORK,N.Y. 10022 


AMAN FINKELSTEIN 
O&"CRhAL COUNSEL December 23; 1969 


Mr. Robert D. Wood, President 
CBS Television Network 

51 West 52d Street 

New York, N. Y. 10019 


Dear Mr. Wood: 


Your letter of Friday, December 19, has been re- 
ferred to me by Mr. Stanley Acams, President of the Society, 
who will bring it to the attention of the Society's Board of 
Directors at its next meeting to be held on January 29. 


In the meantime, the CBS Television Network has 
the right to use the compositions in the ASCAP repertory 
under Section IX(A) of the ASCAP Consent vecree, a copy of 
which is enclosed. Your Counsel is familiar with this pro- 
vision. ; 


When we were in Court last Thursday, December 18, 
we discussed the subject of a license agreement for the CBS 
Television Network for the period commencing January 1, 1970, 
but your Counsel indicated that he was not yet ready to pursue 
the subject. At that time we offered & sixty-day extension of 
the license to use ASCAP music, during which period we could 
negotiate a new agreement or submit the matter to the Court. 
Your Counsel was not prepared to comment on tnat offer at 
that time. 


We hereby confirm that your letter of December 19 
constitutes an application for a license under Section IX and 
tnat you have a license for a sixty-day period commencing 
January 1, 1970, at rates and terms to be negotiated,or de- 
termined WIL telly by the Court. 


We are scheduled to meet with your Counsel in Court 
on January 12, and we may te able to pursue this matter 
further at that time. 


Very truly yours, 


H- Рн р? JL uS 
ЕГ RECEIVED 
HF:H ' Herman Finkelstein 


"t Mr. Stanley Adams ; | DEC 291959 


ROBERT f) шел 


Section IX of 
Amended Consent Judgment 


American Society of 
Composers, Authors and Publishers 


Civil Action No. 13-95 Entered March 14, 1950 


IX. (A) Defendant ASCAP shall, upon receipt of a written application for a 
license for the right of public performa nce of any, some or all of the compositions 
in the ASCAP repertory, advise the applicant in ities of the fee which it deens 
reasonable for the license requested. If the parties are unable to agree upon г 

"reasonable fee.within sixty (60) days from the date when such application is receiv- 
ed by ASCAP, the applicant therefor may forthwith apply to this Court for the deter- 
mination of a reasonable fee and ASCAP shall, upon receipt of notice of the fili 
of. such application, promptly give notice thereof to the Attorney General 
such proceeding the burden of proof shall be on ASCAP to establish the re 
ness of the fee requested by it. Pending the completion of any such nego 
or proceedings, the applicant shall have tne right tə use any, some ог all 
compositions in the ASCAP repertory to which its apr:ication pertains, 
payment of any fee or other compensation, but subjec: to the provisions of 


(01 hereof, and to the final order or judgment entered by this Court in suc 
ing; 


. 
ЕЯ 


(В) When an applicant has the right to perform any compositions in ine ASTI 
repertory pending the completion of any negotiations or proceedings proviced 
Subsection (A) hereof, either the applicant or ASCAP may apply to this Court 
fix an interim fee pending final determination of what constitutes a reasoned} 
If the Court fixes such interim fee, ASCAP shall then issueand the applicant sn 
accept a license providing for the payment of a fee et such interim re te iron 
date of the filing of such application for an interim fee. If | 
to accept such license or fails to pay the interim fee in accordance therew 
failure shall be ground for the dismissal of his application. Where an in. 
license has been issued pursuant of this Subsection pes the repa "e 


the right to use any, some or all of the composi tions in the “ASCAP repertor y pu 
ant to the provisions of this Section IX; 


(C) Wien a reasonable fee has beer finally determined by this Court, defendant . 
ASCAP shall be required to offer a license at a comparable fee to all other ez»lic- 
ents similarly situated who shall thereafter request a license of ASCA?P, suet any 
license agreement which has been executed without any Court intervention between 
ASCAP and another user similarly Situated prior to such determination оу tne Court 


Shall not be ccemed to be in any way affected or altered by such determination for 
the term of such license agreement; 


(D) Nothing in this Section IX shall prevent any applicant or licensee from 
&ttackin: in the aforesaid proceedings ог in асу otier controversy the validity of 
the copyright of any of the compositions in the ASCAP rep^-tory nor shall this 
Judgment be construed as importing any validity or value to any of said copyrights. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff, 
-against- 


AMERICAN SCCIETY OF COMPOSERS, AUTHORS 
AND PUBLISHERS, et al., 


Defendants. 


AMERICAN SOCIETY OF COMPOSER 5, 
AND PUBLISHERS, STANLEY ADAMS, as 
President of American Society of AND vs ie 
Composers, MACHOES A Publish ers, : CAP MEMBERS 
HAROLD ARLEN, SAMUEL BARBER AF EENE E A 
FISCHER, INC., CHA 

EDWIN H. MORRIS & co. 

VÖGEL, INC., ESSEX 

FAMOUS MUSIC CORP. 

PETER ME 

ROBBI? 

RODGE 
INC., 


tc 
ә 
e 
55] 


\ 
R 


f 


Defendants-Counterclaimants, 
-against- 
COLUMBIA BROADCASTING SYSTEM, 
Plaintiff-Counterde 
NATIONAL BROADCASTING COMPANY, 


Counterdefendant. 


апа Publishers ("ASCAE tanle!| ums (sued herein as 
President of ASCAP), Harold Arlen, Samuel Barber, Carl 
Fischer, Inc., Chappell & Co., Inc., Edwin H. Morris & Co., 
Inc., Elkan-Vogel, Inc., Essex Music, Inc., Famous Music 
Corp., Henry N. — Peter Mennin, Milene Music, Inc., 
Robbins Music Corporation, Richard Rodgers, and Shapiro, 


Bernstcin & Co., Inc., by thoir attorneys Sullivan & Cromwell 
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and llerman Finkelstein, for their answer to the complaint 
and for t'eir counterclaims against plaintiff and counter- 
deféndan. National Broadcasting Company, Inc. ("NBC"): 

1. Deny each and every allegation contcined in 
paragraph 1 of the co: plaint, except admit that plaintiff 
purports to base the action on the statutes cited in said 
paragraph, and the matter in controversy exceeds the value 
of $10,000 exclusive of interest and costs. 

2. Admit that plaintiff is a New York corpora 
with its principal office at 51 West 52nd Street, New York, 
New York, that it is engaged in the business, among others, 
of operating a nationwide television network and that, in 
that connection, it supplies network television programs 
to approximately 200 television stations throughout the 
country with which it has affiliation agreements; aver that 
the television stations to which plaintiff supplies netwo 
television programs include five television stations whc 
owned and operated by it; and except as so admitted anc 
averred, deny knowledge or information sufficient to form 
belief as to the truth of the allegations contained 
graph 2 of the complaint. 

J. Deny each and every allegation contained in 
paragraph 3 of the complaint which refers or is intended t 
refer to them or to other ASCAP members. 

4. Admit the second sentence of paragraph 
complaint, and deny each and every allegation containod in 


the first and third sentences of said paragraph, except admi- 


that defen^ant ASCAP is an unincorporated associa- 


tion with its principal office at 575 Madison Avenue, Now 


York, New York, and that the approximately 16,000 mcmbczs of 


defendant ASCAP crant 
€, 
formance for profit of copyrighted musical 
written, composed, pubiished or copyrighted by 
5. Deny knowledge or information su: 
form a belief as to the truth of the allegations 
paragraph 5 of the complaint, 
and belief that defendant Broad 
a New York corporation with its princi; 
Fifth Avenue, New York, New York, engag 
among other things, of acquiring from 
others the exclusive rights to license 
public performance for profit of copy 
positions, and granting to users non-ex 
such performances. 
6. Admit the 
of paragraph 6 of the complaint which 
to refer to them, except deny that def 
or is found in the Southern District 
within the State of New Yo 
and corporation named 
and deny knowledge or information suffi 
as to the truth of the other allegation 
cerning said persons; deny each and every allegation 
in (c) of said paragraph except admit that dofonzcants El: 
Vogol, Inc. and Mi j Inc. are members of ASCAP; cen, 
each and every allegation contained in (d) of d paragraph 


except admit that defendants Arlen, Barber, Coleman, Gc..ic, 


Hamilton, Мапс: пі, Mennin, Rodgers, Schwartz and Washin 


oH an 
G i 


are writer members on the ASCAP board and defeniants 


Chappell & Co., Inc., Carl Fischer, Inc., MCA, Inc., 
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Morris & Co., Inc., Shapiro, Bernstein & Co., Inc., G. 
Schirmer, Inc., Warner Brothers Inc. (sued herein as Warner 
Brothers-7 Arts Inc.), Elkan-Vogel, Inc. and Milene Music, 
Inc. are publisher members of ASCAP represented on its board 

7. Deny knowledge or information sufficient to 
form a be ief as to the truth of the allegations contained 
in paragraph 7 of the complaint. 

8. Deny each and every allegation contained in 
paragraph 8 of the complaint. 

9. Deny each and every allegation contained 
paragraph 9 of the complaint which refers or is intended to 
refer to them or other ASCAP members, and deny knowledge or 
information sufficient to form a belief as to the truth of 
the allegations of said paragraph which refer to or are in- 
tended to refer to others. 

10. Deny each and every allegation contained in 
paragraph 10 of the complaint, except admit that in 1941 the 
United States Department of Justice commenced an action 


this Court against ASCAP entitled United States v. 


Society of Composers, Authors and Publishers, € al 50р. 


Civ. 13-95, and that the action was resolved by the entry of 
a judgment by consent of the parties, filed March 4, 194] 
and respectfully refer this Court to said complaint and judg 
ment for the terms thereof. 

il. Deny each and every allegation contained in 
paragraph 11 of the complaint. except admit that the 1941 
decree was sup2rseded by the Amended Final Judgment filed in 
this Court on March 14, 1950, and respectfully refer this 
Court to said Amended Final Judgment for the terms thercol. 


12. Deny knowledge or information sufficient to 


form a belief as to the truth of the allegetions 
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paragraph 12 of the complaint, except admit that МЇ is 


subject to a consent judgment filed in this Court on 


November 29, 1966 in an antitrust action 


tates v. Broaccast Music, Inc. an RKO 


entitled 


64 Civ. 3787, and respectfully refer thi 


ment for the terms thereof. 


13. Deny each and every allegati 


paragraph 13 of the complaint which ref 


refer to defendant ASCAP, and respect 
to the aforesaid Amended Final Judgmen 
and deny knowledge or information suff 


as to the truth of the allegations of 


refer or are intended to refer to defen 


14. Deny each and every alle 


paragraph 14 of the complaint which re 


refer to defendant AS 


belief that for many years plaintiff has 


3 


stations owned and operated by it and 


n 


САР, except admit on 


H 


on contained 


or is intende 


contain 


General, Inc., S. 


[97 


in 


the terms thereof, 


icient to form a b 


said 


to 1 


righted musical compositions in the ASCAP 
requested and received licenses permitting 
тро *10n€$ n 


some or all of the musical compositions 


n 


tory, and respec 


4 


ments between plaintiff 


п, 


апа ASCAP for 


tfully refer this Court to 


^ мї " 
paragraph l 
on contained 


stations network programs containing performances of со; 


licenses; and deny knowledge or information sufficient 


a belicf as to the truth of the allegations contained 1: 


paragraph 14 which. refer or are intended to refer to de 


BMI. 


15. Deny each and every allegation containcc 


paragraph 15 of tne complaint which refers or 15 


1 


ef 


in 


intended tc 


гөбе г te thes cr other AS 


SCIO Фә 


САР memb 


с;з, 


ехсор{ 
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and ay 


„к 


that it is essential that plaintiff and the other television 


networks obtain licenses for the non-dramatic public per- 


formance for profit of many if not all copyrichted musical 
y ру 


compositions; that ASCAP has approximate 


who own performance right 
compositions; that there 
ship interests or claims 
of a copyrijhted musica] 
reside in various states 


foreign countries; and de 


2: 


ficient to form a belief 


s to hundreds 


lw 


TJ 


16,000 


members 


of thousands of such 


are in many cases multiple ovner- 


with respect to performance 


composit 


of the United 


ny knowledge or 


as to th 


ion; 


e truth 


and 


States 


and 


that ASCAP memb: 


in some 


informatior suf- 


of 


the 


allega- 


tions of said paragraph which refer or are intended to re 


to defendant BMI. 
16. Deny cach 
paragraph 16 of the compl 


refer to-defendant ASCAP, 


a letter from plaintiff on or about December 


copy of which is annexed 
respectfully refer this C 
thereof, and deny knowled 
a belief as to the truth 
which refer or are intend 
17. Deny knowl 
form a belief as to the t 


paragraph 17 of the compl 


and ever 
aint whi 


except 


to the complaint 


ourt to 


ge or inf 


of the a 
ed to re 
edge or 


ruth of 


aint. 


y allegation 


ch refor: 


admit 


said 


Ld н : ss id 
information su 


+ 
|" 


hat 


a 


5 


contained i 


Exhibit for 


the allegations 


th 


ntended 


E 


n 


18. Deny each and every allegation contained in 


paragraph 18 cf the complaint, except admit that on or 


rights 


rs 


er 


tc 


Out 


December 23, 1969 ASCAP wrote a letter to plaintiff, a copy 


B 


of which is annexed to the complaint as Exhibit C, and re- 


speccfully i ‘fer ihis Cou 


' 


rt to sa 


id Exhibit for the terns 


thercof. 
19. Deny. cac 
paragraph 19 of the complaint which ref« 
rofer to dcfencant ASCAP, and deny 
sufficient to form a 
tions contained in said 
to refer to defendant BMI. 
20. Deny each 
paragraph 20 of the 
refer to them oci 


or information : 


Deny each 


r^ 


paragraph 


been granted t 
compositions 


time. 


each and every egation containe 


paragraph 2 i ! complaint wh 


to refer to tren э other ASCAP m 
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or information sufficient to form a bclicf as to the truth 


of allegations in said paragraph 23 which reter or are in- 


tended to refer to others. 


AS AND FOR A FIRST SEPARATE AND 
COMPLETE DEFENSE, THESE DEFEND- 
ANTS ALLEGE: 
24. The complaint fails to state a claim against 


any of them upon which relief can be granted. 


AS AND FOR A SECOND SEPARATE AND 
COMPLETE DEFENSE, THESE DEFEND- 
ANTS ALLEGE: 

25. The claim alleged in the complaint against 
them are barred in whole or in part by the applicable 
statute of Limitations. 

AS AND FOR 
COMPLETE 
ANTS ALLEG 

26. Plainti s barred from maintaining 

action against 
AS AND FOR A FOURTH 
COMPLETE DEFENSI 
ANTS ALLEGE: 

27. Plaintiff is barred om maintaining this 
action against these defendants by 'ason of s unclean 
hands as hereinafter »lleged in paragraf 9 through 62. 

AS AND FOR A FIFTH 
COMPLETE DEFENSE, 
ANTS ALLEGE: 

28. The injunctive relicf demanded i 
plaint, if granted against them, would piace the Court in 
the position of maintaining, perpetuating and encouraging 
violations of law presently being committcd by plaintiff 


as hercinafter alleged in paragrap! 29 through 62. The 
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action is therefore against public policy and cannot bc main- 


tained against them. 


AS AND FOR A SIXTH SEPARATE AND 

COMPLETE NSE A FIRST 

COUNTERCLAIM 7 INST PLAINTIFF 

AND COUNTEPDI.FL-DANT NATIONAL 

BROADCASTING OMPANY, INC., THESE 

DEFENDANTS ALLEGE N INFORMATION 

AND BELIEF: 

29. Counterclaiming defendants seek judgment nere- 
in restraining and preventing plaintiff and counterdefendant 
NBC from continuing the violations 
the Sherman Act (15 U.S.C. $$ 1 and 2) hereinafte 
Such violations of law were entered into and ar 
out in part within the Southern District of New York 
within the jurisdiction of urt. urisdiction 
founded upon 15 U.S.C. 28 U.S.C. 

an unincorporated 
its prin 3 ice in the City, County 
Its approximately 16,000 members authorize ії o license 
non-exclusive basi limite r < - me, certain 


righ*s of non-dramatic public performance 


compositions written, composed, published o 


a corporation 
and having it 
of business 
Through its division, CB 
plaintiff is one of the two mo powerful national televisi 
broadcasting networks; and tarough the CBS Radio Division 


it is one of the four national radio broadcasting networks. 


Plaintiff also cwns and operates. a number of kcy television 
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and radio broadcasting stations. The television 


stations 


are located in New York (WCBS-TV), Los Angcles (KNXT-TV), 


Chicago (WBBM-TV), Philadelphia (WCAU-TV) and St. 


(KMOX-TV); the radio stations, both AM and FM, arc 


located 


in each of the same cities and also in San Francisco 


Boston. In addition, plaintiff owns and operates a 


of cable television (CATV) systems. Its Cinema Center 


Division produces feature length motion pictures 


hibition in theatres and over television in the United 


States and abroad. Its CBS Records Division is the 


producer, manufacturer and distributor of records in the 


United States and maintains the world's largest cat. 


Plaintiff also engages in numerous other diversified 


ness activities, including a major publishing firm 


Rinehart & Winston, Inc.), the New York Yankees profes 


baseball team, and other interests. 


32. NBC is a corporation organized under 


of the State of Delaware and having its principal 
business in the City, County and State of New York 
а 100% owned subsidiary of RCA Corporation ("КСА") 


Delaware corporaticn having its principé place o 


ue) 


in the City, County and State of New York.  Throug 
division, NBC Television Network ("NBC Television" 
the other of the two most powerful television bro 
networks, ànd through the NBC Radio Network it is 
the four national radio broadcasting networks. NB 
and operates a number of key television and radio 


stati is: the television stations are located in 


brcadcastlaqad 


(WNBC-TV), Lo: Angeles (KNBC-TV), Chicago (WMA. TV), 


ZI ба 
LaCVvCic 


(WK'"C-TV) and Washington, D.C. (WRC-TV), and the radi 


eje 
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stations, both AM апа FM, are located in cach of the sare 
cities except Los Angeles, and also in San Francisco aná 
Pittsburgh.  RCA, through its RCA Victor Record Division, 
one of the largest producers, manufacturers and distributo 
of recorded music in the United States, and also engages i 
numerous other business activities, including a major pus- 


lishing firm (Random House). 


Ге 


33. BMI is a corporation organized under the law 


of the State of New York and having its principal place of 
business in the City, County and State of New York. MI i 
engaged in the business, among other things, of acquiring 


from copyright owners and others on behalf of the broad- 
casting industry exciusive rights of non-dramatic public 


perfcrmance for profit of copyrighted musical compositions 


and granting to users, including television and racio net- 
works and broadcasting stations, non-exclusive licerses =o 


such performances. 


TRADE AND COMMERCE INVOLVED 
34. The right to perform musical compositions : 
profit is one of the rights secured to the copyricnt owner 


uncer the Copyright Law of the United States, 17 C.S.C. 35$ 


et seq. Copyrighted musical compositions may not 4 fui. 
be performed publicly for profit without obtaining ап ар- 


propriate license.  Non-exclusive licenses have heretofore 


о 


о 


been granted by ASCAP for public performances for profit 


the copyrighted musical compositions in the ASCAP reperto 


la! 


to plaintiff and NBC for their respective television ana 


radio networks and owned and operated stations, as woll as 


to other television radio networks and stations throug: 


-ll- 


б 
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out the United States. The receipts from such licenses are 


apportioned by ASCAP among its members and constitute 4 

; substantial portion of their financial receipts. Such per- 
formances are regularly and continuously broadcas. acr ss 
state lines and through and by means of instrumentalit.es 
of interstate commerce. 

35. Plaintiff, NBC, and the other television anc 
radio networks and stations in the United Stai s are each en- 
gaged in commerce among the several states and with foreign 
nations. Each broadcaster transmits its programs acrcss state 
or national boundaries. Each station is operated under a 
license issued by the 'ederal Communications Commission pur- 
suant to Title III cf the Communications Act of 1934, es 
amended (47 U.S.C. $8 301 et seg.). The performance of 
copyrighted musical ccnpositions is an important factor in 
the program structure of broadcasting. 

36. There are over 600 operating commercial tele- 
vision stations in the United States, but there are only 
three national television networks, CBS Television, NEC 
Television and the ABC television network of American 53го а- 
casting Companies, Inc. CRS Television and NBC Television 
aro the largest networks. Each is composed of (a) the five 
stations which it owns and operates and which are locates in 
certain of the largest local television markets in the 
country, together with (b) approximately 200 additional af- 
filiated stations, serving virtually every other community 
across the country, which are owned, and licensed by the 
Federal Communications Commission ("FCC") for operaticn, 
by others but “ed are in fact tied to the network through 


affiliation contracts, thus giving each network access ‘tor 


„12+ 
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all its programs to substantially all American homes 
equipped with television sets. 

37. CBS Television and NBC Television each 
duces and procures programs, arranges for sponsorship 
supplies a continuous, coordinated schedule for its af- 
filiatec stations. Each acts as sales agent for its af- 
filiates and compensates them for carrying its 
including the commercial announcements sold by 
which т. t be taken and broadcast as a part of 
material. 

38. CBS Television and NBC Television, and each 
of them, constitute a substantial portion of the market for 
television broadcasting of copyrighted musical compositions. 
Each provides national advertisers with unique cove 
the national televisicn viewing pubi c. Collectively, 
singly, they have and exercise e-fective control over access 
to the telavision broadcasting facilities of a substantial 
number of stations and over the content of programs road- 
cast over such facilities. 

39. CBS Television and NBC Television, апа each 
of them, constitute a dominant rtion of the market for 
network television broadcasting of copyrighted mus zom- 


positions during the "prime time" evening hours when 


audiences аг largest. Each provides national advertisers 
with unique coverage of the national television viewing 


public during the "prime time" evening hours. Collectively, 


and singly, they have and exercise effective cont-ol over 


access to the "prime time" television broadcasting facilities 


of a substantial number of staticas and over the content of 
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Programs broadcast over such facilities. 


40. The five television stations owned and 
operated by plaintiff in New York, Los Angel.s, Chicago, 
Philadelphia and St. Louis are lic_ised for Operation by the 
FCC under Title III of the Communications Act of 1934, as 
amended (47 U.S.C. §§ 301 et seq.) They provide advertisers 
with unique coverage of audiences in certain of the largest 
television markets in the country, and together they con- 
stitute a substantial portion of the market for television 
broadcasting of copyrighted musical compositions. 

41. The five television stations owned and 
operated by NBC in New York, Los Angeles, Chicago, Cleve- 
land and Washington, D.C. are licensed for operation by the 
FCC under Title III of the Communications Act cf 1934, as 
amended (47 U.S.C. §E 301 e Ч.). They provide advertisers 
with unique coverage of audiences in certain of the largest 
television markets in the country, and together 
stitute a substantial portion of the market for 


broadcasting of copyrighte musical compositions. 


OFFENSES 
42. Plaintiff and NBC, together with others, 
have been engaged for many years in a wrongful and unl 
combination and conspiracy in restraint of interstate апа 
foreign trade and commerce in the broadcasting of musical 
compositions, and in an unlawful combination, conspiracy 


and attempt to monopolize the broadcasting of copyrighted 


musical compositions, in violation of Section: 1 and 2 of the 


Sherman Act (15 U.S.C. §§ 1 and 2), and have combined, agreed 


and conspired to do all acts апа things and to use all means 
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necessary and ар copriate to make said restraints апа 
monopoly effective, including the means, acts and things 
hereinafter more particularly alleged. Plaintiff and 
individually and collectively if not al: ys collusive‘, 
the means, acts and things hereinafter more particular; 
alleged, have also achieved monopoly power over ргодгг- 
materials and access to the television iacilities, 
and also during tl:e "prime time" hours, of the statiors 
constituting their networks, and have used their monorc 
power to deny to authors, composers and publishers acce 
to a free and unrestrained market for the performance 
copyrighted musical compositions and the licensing of 
formances of their copyrighted musical compositions, all 
violation of Sections 1 and 2 of the Sherman Act. Saic 
violations continue to the date of filing of this cour 
claim,and threaten to continue, throughout the United 
including the Southern District of New 

43. In and prior to 1939, d prior to the 
of commercial television broadcasting, radio stations 
by or affiliated with plaintiff or NBC utilized more 
85% of the total night-time w j all stations 
United States. The monopoly 
NBC had been obtained and was 
ownership and control of key radio s ions, by restri 
terms and conditions of affiliation contracts with 
stations affiliated with each of them, anc by other unf 
and restrictive acts and practices. 


44. Commencing in or about 1939 and continuing to 


the present time, plaintiff and NBC have taken numerous 


actions, both singly and collectiveiy, and in concert with 
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others, designed and intended to consolidate апа expand 
thei; power to control, restrain and fix the price to be 
paid for the broadcast use of music. 

45. In 1939, plaintiff, NBC, the National Associa- 
tion of Proadcasters (a trade association of the broadcasters’ 
and other leading broadcas acting on behalf of the 
broadcasting industry, а а BMI as a corporation to 
acguire exclusive rights public performance of copyrighted 
musical compositions. y means of purchase, or by term con- 
tracts with the owners of copyrights to musical compositions, 
BMI began (a) obtaining on behalf of the broadcasting in- 
dustry the exclusive right to license tne public performance 
for profit of musical compositions, and (b) granting license 
to the various networks and broadcasters at prices fixed by 
the networks and other representatives of the broadcasting 
industry. Licenses were also offered to other 

46. BMI's stock was 
the radio networks and broadcasting stations, 
of which were owned and operated by, or affiliated with, 
plaintiff anc NBC respectively. Broadcasting stations af- 
filiated with plaintiff and NBC have had and continue to have 
a proprietary interest in BMI. At all times since it 
ception, all of BMI's stocx has been 
casters, its directors have been off: 
representatives or nominees of broaccasters, and BMI has 
served the collective interests of the entire bro 


industry.  BMI's stockholders have each agreed among thom- 


selves, and with plaintiff, NBC and the other broadcasters, 


that none of them will sell its stock except to a successor 


broadcaster or to BMI. When plaintiff and NBC disposed of 


tion operated by and for ` authors, composers 
lishers of musical compositions. Neither is BMI 
dependent corporation operate for the bencfit of 


holders. For example, by agrcement, no dividends 


r will be cistribute:.. to BM stockholders. BM 


for the sole benefit of the entire broadcast 
control and depress the price to be paid by 
authors, composers and publishers, and to attempt 
fluence the public taste in favor of 

the music of writers and publishers who refuse 
performance rights to the networks and broadcasters 
BMI. 

48. A musical composition is not likely 
popularity unless it has come to the public's atten 
means of broadcasting. Conversely, a demand 
musical compositions can be created by repeated broadca 
and those compositions may thereby be made popular. 

49. The broadcasting industry has the power 
determine which musical compositions shall 
means of broadcasting. It thereby has the power to select 
the musical compositions owned or controlled Бу 
the industry or BMI rather than those which are not 
or controlled. This choice can often be made irros 
of the merits of the various musical compositions. 

50. Using their control over t 
vision and radio network programming, and over the entire 


programming of i eir owned and operated television anu racio 
x 


Stations, plaiitiff and NBC, together with other broadcasters, 
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systematically favored and promoted musical composition: 
owned by them or licensed to them by BMI in increasingly 
greater proportions. As a result, the broadcasting 
dustry, through BMI, has attained a position of dominan 
in the charts of current hit songs. 

80$ of the list of "Hot 100" recordings published by 
BILLBOARD weekly were licensed by BMI, and its 

in BILLBOARD's "Best Selling Soul Singles" (top 50 rhy 


and blues) and "Hot Country Singles" (top 75 country and 


western) categories were even higher. 

51. Upon the advent of commercial 
broadcasting in the late 1940's, 
moved to establish a dominant posi 
television broadcasting, which has become the mos 
portant medium of public entertainment. 
vision and NBC Television, respectively, they achieved such 
positions during the 1950's and proceeded to obtain mcnop 
control over access to television broadcasting faciliti 
hundreds of affiliated television stations. 

52. Prior to 1963, CBS Television and NBC Tele- 
vision held options on most of the "prime time" of their 
affiliates through provisions of their affiliation cortrac-s. 
Despite FCC prohibition in 1963 of such option provisi 
CBS Television and NBC Television still supply substantially 
all of the "prime time" television programs broadcast ov 
the facilities of their affiliated stations. During 1963, 
television stations owned by or affiliated with the throe 
television networks, of which CBS Televisicn and NBC Tele- 


vision ere the largest, carried an average of only 1.2 to 


1.6 nours per week of non-network programs during the hcurs 


of 7:20-10:30 P.M. 
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53. Plaintiff and "BC have joined to their 
monopoly over “prime time" television broadcasting facilitics 
a furth:r monopoly over the production, procurement and 
distribution o: the programs broadcast over suc! 

Between 1957 and 1968, the shar all network evening 
program hours either produced or directly controlled by the 
three networks rose from 67.2% е f entertainment 
programs alone are considered, 

evening hours rose from 64.4% 

the case of CBS Television, the percentage 

provided evening programs declined from 

2.7% in 1968, and the use of such programs by NBC 

declined from 37.8% in 1957 to 5.4% in 1968. 

54. This has sulte n, among 
decline in the networks' use of programs furni 
mined by the sponsor. Instead of the sponsor 
his own program and purchasing air time 
televised, the networks themselves furnish the program 
material, either producing it themse obtaining it 
from packagers, and selling advertising in the form of 
commercial announcements or E Ninety percent or more 
of network evening advertising is 
spots, in units of one minute or, 
to multiple sponsors for network-controlled shows 
CBS Television and NBC Television have also established and 
maintained their domination over the production, procurement 


and distribution of programs broadcast by their respective 


affiliates by, among other practices, refusing to accept for 


network exhibition new, independently produced programs unless 
the network receives subsidiary rights or other financial in- 


terests in the program. 
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55. Thus, in exercising their monopoly control 


. over the content of programs broadcast over network 
facilities, CBS Television and NBC Television have been 
steadfastly committed to continuing participation in every 
stage of the creative process from the initial script to 
the final broadcast, and for all practical purpos« ; control 
their entire network television program production process 
from idea through exhibition. 

56. Secure in their monopoly control over the 
prime time on the television broadcasting facilities of 
their networks and over the musical content of the programs 
broadcast over such facilities, plaintiff and NBC recently 
embarked on a plan and program designed to use that power 
to restructure and depress the price each pays for per- 
formance rights of musical mpositions. The said plan and 
program has been and is being effectuated in part by the 
following acts: 

(a) In March 1962, pursuant to Section IX cf 
the Amended Final Judgment, plaintiff had petitioned 
this Court to set a reasonable license fee for use 
on its television network of the compositions in the 
ASCAP repertory. In 1966 plaintiff had reached accord 
with ASCAP on the basis of payments for license fees 
for the years through December 31, 1969, subject to 
the prepération of license agreements. Said agreements 
were prepared and agreed to in 1969 and submitted 
jointly to this Court at a hearing on April 9, 1969. 
On April 15, 1969, the Court entered an ordcr approving 
the agreements, but plaintiff thereattcr unilaterally 


refused to sign the approved agreements. In December 


1969 plaintiff 
the April 1969 agreements, deleting 
which, by then, had become academic, 
separately sought an order with respi 
January 12, 1970 this Court entered 
the agreements as a “final determi 
ceeding. Despite this s 
to make payment of the 
to the agreements and moved 
the order of January 1 1970. 
denied, plaintiff, still refusing 
appealed and petitioned for a writ 
Court of Appeals, and ASCAP 
1970 to dismiss. 
tiff agreed with ASCAP to dismiss 
and made payment of the license 

(b) March 1962 NBC 
to set a reasonable license 
vision network of the compositions 
tory. At the aforesaid hearing befo 
April 9, 1969, NBC moved for 
such license fees with ASCAP 
December 31, 1969, and thereaf 
said agreement and it was approved 
parties by. this Court on April 28, 
after the entry, on its 


moved to conform that order with the CBS order 


January 12, 1970, which motion was denicd by order <iited 


January 26, 1970. NRC then notic 
Court of Appeals." NBC has failed to prosecute its 


appeal. 


(c) On or about December 


advised ASCAP that it believed t 


agreed to by it and ASCAP for man 


and unlawful, and it requested t 
it an offer for a license commen 
providing for payments measured 
ASCAP music selected by CBS Tcle 
(d) Notwithstanding ASCAP 


to discuss plaintiff's request f 


rights license, оп or about ресет 


instituted this action against AS 


alleging, inter alia, that ASCAP 


quest for a new performing rights 


ASCAP was "misusing" the copyrigh 


tions in its repertory, and seek 
There is no basis in fact or law 
(e) Since that time, plai 
request and receive license: und 
Judgment, covering successive pe 
currently extending to June 30, 


(f) On or about Marcn 10, 


apply under the Amended Final Jud 


from ASCAP commencing January 1, 
31, 1974, for its television net 
2217 musical compositions and ce 
libraries contained in a list pr 
ASCAP's repertory. This request 
uniform practice over many ycars 


ASCAP for a license covering all 


ASCAP repertory, and is not in accordance with, bu 


-22- 


19, 196), plas til 
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ny years was ипізі ~ 
hat ASCAP submit to 
cing Januar 1. 1917 
by the actual us: 
's stated willingr.« 
or a new performing 
nber 31, 1969 pla 
SCAP, BMI and others 
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contrary to, the language, intent and spirit of the 
Amended Final Judgment as well as the antitrust laws. 
Since January 1, 1970 NBC has used and intends to con- 
tinue to usc ASCAP compositions in addition to those on 
the list of 2217. NBC, in papers ] in this Court 
in -upport of its application on behalf of NBC Tele- 
vision for an interim fee, has stated its intention to 
seek from ASCAP a license for those additional com- 
positions up to the time certain of its claims are 
decided by this Cou:t, thereafter to seek performing 
rights licerses directly from the individual ASCAP 
members prior to performance of their compositions, 
and to foreclose the use of such compositions on the 
network unless the individual composer or publisher 
agr. +s to grant licen: 5s on what NBC Television con- 
siders "competitive terms." 

57. The purpose, intent and threa 
th- above acts by plaintiff and NBC are to use their monopoly 
power cver television broadcasting of musical compositions to 
deny authors, composers and publishers the opportunity to 
negotiate on a fair and equitable basis for the use of their 
musical compositions in broadcasting. 

58. Unles: restrained, plaintiff and NBC, to- 
gether with others, by means of the aforesaid combination, 
conspiracy and monopoly in violation of Sections 1 and 2 


of the Sherman Act, will wrongfully fix and depress the 


prices paid to writers and publishers of copyrighted musical 


compositions for the right to perform their compositions 
publicly for profit,'will deprive persons creating or owning 


copyrighted musical compositions or the public perfornanuce 


rights thereto of free access to the market for the per- 
formance of copyrightcd musical compositions represented by 
the broadcasting thereof, and will deprive the listening 
public of the opportunity to listen to and become familiar 
with copyrighted musical compositions chosen on the b 
of merit, i'l in disregard of the public convenience, 
interest and nec.ssity. 

AS AND FOR A SEVENTH SEPARATE AND 

COMPLETE DEFENSE ND ; ) 

COUNTERCLAIM 

AND NBC, AND 


DEFENDANTS A 
AND BELIEF: 


59. Repeat and reallege the allegations of 
graphs 29-58 herein as though here set 

60. Plaintiff, by means of the acts hereinabove 
alleged and with the intent, purpose and effect hereinabove 


alleged, has attempted to monopolize, and tas monopolized, 


substantial portions of the market for the broadcasti 


copyrighted musical compositions represented by (i) i 
owned and operated television stations, 


Television Network, during both "prime 
broadcasting day, all in violation of 
Sherman Act. 

61. NBC, by means of the acts 
and with the intent, purpose and effect herein:bove alleged, 
has attempted to топор ize,and has monopolized, substantial 
portions of the market for the broadcasting 
musical compos:.tions represented ) its five owned 
operated television stations and (ii) the NBC Television 


Network during b: th "prime time" and the entire broadc. sting 


day, all in violation of S ction 2 of the Sherman Act. 


62. Plaintiff and NBC, by m 
inabove alleged and with the intent, purpose 
hercinabove alleged, have attempted to monopolize, ane 
monopolized, substantial portions of tne market fcr t 
broadcasting of copyrighted music 1 compositions 
by (i) their owned and operated televis: 
(ii) their television networks during botn 
the entire broadcasting day, all in violation of Sectio 
of the Sherman Act. 

WHEREFORE, these defendants 

l. Dismissing the complaint wi 

2. Adjudging and decreeing that 

have conspired to restrain and monopolize 


combination to restrain and monopolize, 

an attempt to monopolize, and have monop 
state trade and commerce in the broadcasti 
righted musical compositions in violation 
and 2 of the Sherman Act; 

3. Adjudging and decreeing that 
operation of the CBS Television Network 
combination to restrain and monopolize, 
attempt to monopolize, 


trace and commerce in the 


musical compositions in violation о 


the Sherman Act; 
4. Enjoining and restraining plaintiff 
after producing, selling, purchasing, distributir: 
ing, syndicating г otherwise having any interest 
control over any television progranm other than news and 


public affair, programs in connection with the cperation 


of the CBS tclevision notwork. 


% 
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5. Adjudging and decreeing that ABC in its 
operation of the NBC Television Network ccastitutes а 
combination to restrain and monopolize, is engaged in an 
attempt to monopolize, and has monopolized, interstate 
trade and commerce in the broadcasting of copyrighted 
musical compositions in violation of Sections l and 2 
of the Sherman Act; 

6. Enjoining and restraining NBC from hereafter 
producing, selling, purchasing, distributing, licensing, 
syndicating, or otherwise having any interest in or 
control over any television program other than news and 
public affairs programs, in connection with the operation 
of its television network; 

7. Adjudging and decreeing that, pursuant to the 
pr: visions of Section 313(a) of the Communications Act 
of 1934, as amended, each of the licenses issued by the 
Federal Comeinications Commission pursuant to said Act 
authorizing plaintiff and NBC, respectiveiy, to own and 
operate television broadcasting stations shill, as of 
the date the judgment becomes finally effective, be 
revoked and that all rights under such licenses shall 
thi reupon cease; 


8. Enjoining and restraining plaintiff and NBC, 
anc each of tha, from cont. uing their illegal acts as 
hereiaabove alleged; and 


9. Awarding to these defendants such other and 


further rcliet as may in the premises be just and proper, 
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together with their costs and disbursements, including 


reasonable attorneys' fees. 


Dated: New York, New York 
May 28, 1970 


SULLIVAN & CROMWELL 


ROY H. STEYZR 
(a member of the firm) 
48 Wall Street 


New York, New York 1C005 
HA. 2-8100 , - 


1 By 


and 


HERMAN FINKELSTEIN 
575 Madison Avenue 
New Yo-k, New York 10022 
688-8800 


Attorneys for defendants- 
counterclaimants ASCAP, Stanley 
Adams, Harold Arlen, Samu 1 
Barber. Carl Fischer, Inc., 
Chappe.1 & Co., INC., Edwin H. 
Morris & Co., Inc., Elkan-Vcgel, 
Inc., Essex Music, Inc., Famous 
Music Corp., Henry N. Mancir-, 
Peter Mennin, Milene Music, Inc., 
Robbins Music Corporation, Richard 
Rodgers, and Si.apiro, Bernstein & 
Co., Inc. 
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EXCERPTS FROM BMI ANSWER AND COUNTERCLAIMS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC. 


Plaintiff, : 69 Civ. 5740 


-against- : ANSWER AND 
COUNTERCLAI*S 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 


Defendarts. 


Defendants Broadcast Music, Inc. and Al Gallico 
Music Corp., Paul Anka, Jerry Bock, Fred Ebb, Edward B. 
Ма: :.5 Music Corp., Norman Gimbel, Sheldon Harnick, Hill 
and Range Songs, Inc., Hollis Music, Inc., John Kar?er, 
Charles Koppelman, Maclen Music, Inc., Peer International 
Corporation, Don Rubin, Joseph Stein, Sunbeam Music Corp. 
and Unart Music Corp., by their undersigned attorneys, 
answer the complaint herein as follows: 

1. Deny each and every allegation contained in 
paragraph 1 of the complaint, except admit that the matter 
in controversy exceeds the value of $10,000 exclusive of 
interest and costs. 

2. Admit the allerati^ns of paragraph 2 of 
the complaint, except aver that plaintiff also supplies 
network television programs to five television stations 
owned and operated by plaintiff. 

3. Deny each and every allegation contained 
in parar:aph 3 of the complai' xcept admit tha. the 


businesses of BMI and ASCAP oi " ensing non-dramatic 


public performances for profit of copyrighted musical 
compositions are businesses in interstate commerce, and 
that suci businesses affect interstate commerce in the 
distribution of television network programs and the sale 
of broadcast time, 

4, Deny knowledge or information sufficient 
to form a belief as to the truth of any of the allegations 
contained in paragraph ! of the compláint, except admit 
that ASCAP is an unincorporated association witn its 
principal offíce at 575 Madison Avenue, New York, New York 
and tnat ASCAP is engaged in the business of granting 
licenses to others for the non-dramat> public performance 
for profit of the copyrighted musical ^ompositions of its 
members. 

5. Deny each and every allegation contained 
in paragraph 5 of the complaint, except admit that BMI 
is a New York corporation with its principal office at 
589 Fifth Avenue, New York, New York and that BMI nas 
entered into agreements with approximately 28,000 
corporations or individuals (hereinafter "BMI affi'iates") 
giving BMI the exclusive right to grant licenses to 
others for the non-dramatic public performance for profit 
of the copyrighted musical compositions of sucn affiliates. 

6. Deny knowledge or information sufficient 
to form a belief as to the truth of any of the allegations 
of paragraph 6 of the complaint, except admit on information 
and belief that defendants Harold Arlen, Samucl Barber, 
Cy Coleman, Morton Gould, Arthur Hamilton, Henry N. Mancini, 


Peter Menn' , Richard Rodgers, Arthur Schwartz, Ncd 


Washington, Chappell & Co., Inc., Essex Music, Inc., Famous 


o 


P COo., Inc., Robbins Music Corp., Shapiro, Bernsvein & Co., 
Inc., G. Schirmer, Inc., Warner Brothers - 7 Arts Inc., 
Elkan-Vogel, Inc., and Milene Music, Inc. are ASCAP 
members. 

7. Deny knowledge or information: sufficient to 
form a belief as to the truth of any of the allegations of 
paragraph 7 of the compl int, except admit that defendants 
Al Gallico Music Corp., Paul Anka, Associated Music 
Publishers, Inc., Jerry Bock, Duchess Music Corp., Fred 
Ebb, Edward B. Marks Music Corp., Norman Gimbel, Sheldon 
Harnick, Hill and Range Songs, Inc., Hollis Music, Ince., 


John Kander, Charles Koppelman, Maclen Music, Inc., Peer 


Music Corp., Carl Fisher, Inc., MCA, Inc., Ed 'n u. "orris 


International Corporation, Don Rubin, Screen-Gems Columbia 
Music, Inc., Joseph Stein, Sunbeam Music Corp., and Unart 
Music Corp. are LMI affiliates, and except that defendant 
Sunbeam Music Corp. denies that its name is Sunbeam "Music, 
Inc. and avers that it is Sunbeam Music Corp. and except 
that defenáants Anka, Bock, Ebb, Gimbel, Harnick, Kander, 
Koppe? nan, Rubin and Stein each admits that he reside 
or is found in the Southern District of New York or another 
district within the State of New York, : па except that 
defendants Al Gallico Music Corp., Edward B. Marks Music 
Corp., Hill and Range Songs, Inc., Hollis Music, Inc., Macler 
Music, Inc., Peer International Corporation, Sunbeam Music 
Corp. and Unart Music Corp. each admits that it nas its 
principal office in tne Southern District or another district 
within the State of New York. 

8. Deny each and every allegation contained in 
paragraph 8 of the complaint, except admit that BMI 


affiliates constitute a class, that such class is 50 


% 
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numerous that joinder of ail its members would be 
impracticable, that the defenses and counterclaims of the 
representative parties will be typical of the defenses and 
counterclaims of the class, and that the representative 
parties will fairly and adeguately protect the interests 
of absent members of th? class, and exccpt deny knc.ledge or 
information sufficient to form a belief as to the truth 
o; слу of the allegations of paragraph 8 insofar as they 
peJl»'e to the alleged class of ASCAP members. 

9. Deny each and every allegation contained 


paragraph 9 of the complaint. 


form a belief as to any of the allegctions contained 
in paragraph 10 of the complaint, <‘ cept -dmit thart in 
1941 the United States Department of Just е commenced 
action entitled United States v. Americen Society of 
Composers, Authors and Publishors, Ci. No. 13-95, 
charging ASCAF wit. antitrust violations and that the 
action was resolved by the entry of a consent decree 
filed March 4, 1941, and refer to said consent decree 


for the terms thereof. 


10. Deny knowledge or information sufficient 
| 


11. Deny each and every all<zation contained in 
paragraph 1. of the complaint, except admit that the 1941 
decree was superseded by the Amended Final Judgement filed 
in this Court on March 14, 1950, and refer to said Ar. aded 
Final Judgement for wne terms thereof. 

12. Deny each and every allegation contained in 
paragraph 12 of the complaint, except admit that BMI is 
subject to a . nsent decree arising out of a government 


antitrust action, that such decree was filed in this Court 


en November 29, 1966, in United States v. Broadcast Music, 


a decree filed in 1941 in the United States District 


Court for the Eastein District of Wisconsin, and refer to 


Inc. and RKO General, Inc., Civ. No. 37-87, supersedinr | 
said consent decree, а сору of which is annexed hereto as | 


Exhibit 1, for the terms thereof. 


13. Admit the allegations of pararraph 13 
of the complaint. 

14. Deny each and every allegation contained 
in paragraph 14 of the complaint, except deny knowledge or 
information sufficient to form a belief as to the truth 
of any of the allegations insofar as they relate to ASCAP, | 
and exccpt admit that for a number of years prior to | 
December 31, 1969, plaintiff furnished to its affiliated 
stations and to stations owned and operated by it network | 
programs containing performances of copyrighted musical | 
compositions in the EMI repertory, that for that purpose | 
durin; the period prior to December 31, 1969, plaintiff 
requested and received "Llanxet" licenses permitting it 
to use all musical compositions in such repertory, in 
return for a percentage of its net receipts from advertisers 
after deductions, irrespective of tne extent to which or 
manner in which plaintiff chose <o exercise its right thus 
acquired to use all of such music. 

15. Deny each and every allegation contained in 


paragraph 15 of the complaint, except admit that it 1s 


TA 


essential to plaintiff, in order to enable it to compete 


eu 


with other television networks, that 1t have the right to 


use many, if not all, musical compcsitions in thc BHI 


' repertory ond that any attempt by plaintiff to acquire suci 
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a large body of rights from the individual affiaiates of 
BMJ would be wholly impracticable in the light of tre fact 
that RMI has thousands of affiliates owning, copyrights to 
hundreds of thousands of musical compositions, that, in 
many cases, multiple parties, including individuals, 
companies, trusts or estates, own interests in, or have 
claims with respect to, performing rights of single 
copyrights and that such affiliates and parties are 
scattered throughout the world. 

16. Deny each and every allegation contained 
in paragraph 16 of the complaint, except admit that BMI 
received a letter from plaintiff on or about December 22, 
1969, a copy of which is annexed to the complaint as 
Exhibit A, and refer to said Exhibit for the terns thereof, 
and except deny knowledge or information sufficient to 
form a belief as to whether plaintiff delivered such letter 
to ASCAP. 

17. Deny each and every allegation contained 
in paragraph 17 of the complaint, except admit that on or 
about December 23. 1969, BMI delivered to plaintiff a 
letter, a copy of which is annexed to th: complaint as 
Exhibit B, and refer to said Exhibit for the terms thereo?. 

18. Deny knowledre or information sufficient 
form a belief as to the truth of any of the allegations 
paragraph 18 of the complaint. 

19. Deny each and every allepation contained 
paragraph 19 of the complaint, except deny knowledze or 
information sufficient to form a belief as to the truth 
of any of the allegations of paragraph 19 insofar as they 


relate to ASCAP. 
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20. Deny each and every allegation contained in 
paragraph 20 of the compiaint. 

21. Deny each and every allcration contained 
in paragraph 21 of the complaint. 

22. Deny knowledge or information sufficient to 
form a belief -s to the truth of any of the allegations 
of paragraph 22 of the complaint, except admit tnat on 
December 31, 1969 at 3:45 P.M. plaintiff delivered to 
BMI's offices a letter, a copy of which is annexed hereto 
as Exhíbit 2. 

23. Deny each and every allegation contained in 
paragraph 23 of the complaint. 

AFFIRMATIVE DEFENSE 
24, Tne complaint fails to state a claim upon 


which relief can be granted. 


© 


COUNTERCLAIMS OF DEFENDANTS BROADCAST 
MUSIC, INC., AL GALLICO MUSIC CORP., 
EDWARD B. MARKS MUSIC CORP., HILL AND 
RANGE SONGS, INC., HOLLIS MUSIC, INC., 
MACLEN MUSIC, INC., PEER INTERNATIONAL 
CORPORATION, SUNBEAM MUSIC CORP., AND 
UNART MUSIC CORP., individually and on 
behalf of all affiliates o^ Broadcast 
Music, Inc., similarly situated, AND OF 
COUNTERPLAINTIFFS LAKEVIEW MUSIC CO. 
LTD. ond NORTHERN SONGS LIMITED. 


—— -— 


25. Repeat and reallege paragraph: 2, 5, 7; 8, 
14 and 17 hereof with the same force and effect as though 
here set forth in full. 

26. These counterclaims arise under Title 17, 
U.S.C. $ 101, as hereinafter more fully appcars. 

27.(a) BMI affiliates, including defendants 
Al Gallico Music Corp., Edward B. Marks Music Corp., Hill 
and Range Songs, Inc.. Hollis Music, Inc., Maclen Music, 
Inc., Peer International Corporation, Sunbeam Music Corp. 
and Unart Music Corp., ar? now, and at the times of the 
infringements hercinafter alleged were, the owners of 
copyrights of approximately one million musical compositions 
The claims of these BMI affiliates named as defendants 
ave +урісг1 of the claims of the class of BMI affiliates; 
there are questions of law and fact common to the class; 
inconsistent adjudications with respect to individual member 
of the class would create incompatible standards of conduct 
for plaintiff; plaintiff has acted on grounds generally 
applicable to the class, as nereinafter alleged, thereby 
making final injunctive relief appropriate on behalf of the 
class as a whole; questions of law and fact common to the 
class predominate over questions affecting only individual 
members; and a class action is superior to other availabl- 
methods for the fair and efficient adjudication of the 


controversies. 
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(b) Lakeview Music Co. Ltd. and Northern 
Songs Limited are corporations organized and existing under 
the laws of tne United Kingdom. Lakeview Music Co. Ltd. and 
Northern Songs Limited are the owners of copyrights who have 
licensed certain BMI affiliates to exercise or prant rights 
under their United States statutory copyrights, and are 
hereby made parties plaintiff to the present counterclaims 
("counterplaintiffs"). 

28. BMI is now, and at the time of the infringe- 
ments hereinafter alleged was, the sole and exclusive 
licensee of the right to grant liccnses for the non-dramatic 
public performance for profit (hereinafter "public per- 
formance licenses") of the compositions whose copyrights are 
owned by BMI affiliates (hereinafter collectively referred 
to а: "BMI repertory"), including the compositions herein- 
after mentic ed. 

29, On October 29, 1969, defendant BMI served on 
plaintiff a written notice that as of January 1, 1970, 
plaintiff's license to perform any of the compositions 1n 
the BMI repertory on its telev'-15n network prorrams would 
be terminated. 

30. On December 23, 1969, BMI delivered to 
plaintiff the letter attached to the complaint herein as 
Exhibit B, notifying plaintiff that as of January 1, 1970, 
absent a new agreement between BMI and plaintiff, any 
performances of music in the BMI repertory by CBS Television 
Network would constitute deliberate and willful copyright 
infringement under Sections 101 and 104 of 17 U.S.C. Said 
letter sugrestcd that plaintiff contact BMI immediately 
with a view to reaching an agreement to avoid such deliberate 


and willful copyright infringement. 


^ 


31. On December 31, 1959, BM. sent to plain- 


tiff three telegrams, again ni .fying plaintiff that as 
of January 1, 1970 any performance» of music in the BMI 
repertory by JB: »1s10n Network woul. constitute 
deliberate and wi. ful copyright infrinrc-.ent. 

32. No new agreement was reached between BMI 
and plaintiff, and since 12:01 A.M. on January 1, 1970, 
plaintiff has had no license for the public performance 
of any of the compositions in the BMI repertory on the 
CBS Television Network. 

33. From on and after January 1, 1970 plaintiff 
has deliberately and willfully, continuously 2nd repeatedly 
engaged in infringements of copyrights on musical com- 
positions in the BMI repertory through public perfor- 
busin’ tie profit on plaintiff's television network. 

34. Such infringements have been so .umerous 
as to inhibit precise statement of their number except 
by estimate. To the best of BMI's knowledge, information 
and belief such infringements now number in the thousands. 
Among the infringements of which ЗМІ is specifically aware 
are those set forth in paragraphs 35-44, relating to 


copyrights of which certain named defendants are the 


owners or exclusive United States licensees. 


35. Defendant Al Gallico Music Corp. is the owner 
of the copyrights of the musical composition mentioned in 
this paragraph: 

(a) Prior to March 4, 1964, Russ Damon, who then 
was and ever since has been a citizen of the United 
States, originated, created, wrote and composed an 
original musical composition entitled "Cotton Candy". 

(b) Said musical composition contains а large 
amount of material which is wholly original and is 
copyrightable su^!ect matter under the laws of the 
United States. 

(c) Prior to March Ч, 1964, Russ Damon scld and 
assigned his right to obtain statutcry copyright or 
said musical mposition to defendant Al 02111со Music 
Corp. 

(d) On or about March 4, 1964, defendant Al 
Gallico Music Ccrp. complied in all respects with Title 
17, U.?.C. and all other laws governing copyright and 
secured the exclusive rights and privileges in and 
to the copyright of said musical composition and 
received from the Register of Copyrights a certificate 
of registration, identified as follows: Class Eu, 


No. 815894. 


(e) On or about April 20, 1964, defendant Al 


Gallic’ Music Corp. complied in all respects with 
Title 17, U.S.C. and all other laws governing 
copyright and secured the exclusive rights and 
privileges in and to the copyright of said musical 
composition and rece'v. 3 from the Register of 


CopyrightSa certificate of registration, identificd 


as follows: Class Ep, No. 186921. 
(f) Since April 20, 1964, all copies of 


said musica] composition published by defendant 


Al Gallico Music Corp. or under its authority 


or license have been printed and published in 
strict corfornity with the provisions of 
Title 17, U.S.C. and all other laws governing 
copyright. 

(g) On or about February 13, 1970, plain- 
tiff deliberately and willfully infringed said 
copyrisht by causing said musical composition 


"Cotton Candy" to be publicly performed for 
profit on "Captain Kangaroo" on the CBS Tele- 
vision Network and thereby to be telecast over 
its affiliated stations throughout the United 
States. 

(h) At the time of the infrinrement 
hereinabove mentioned, defendant A1 Gallico 
Music Corp. was and still is the sole proprie- 
tor of the copyr'ghts in said musical composi 
sion, and defendant Broadcast Music, Inc. was 
and still is the sole licensee of the right 


publicly to perform said musical compesition 


for profit. 
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PARAGRAPHS 36-44 
SET FORTH NUMEROUS ADDITIONAL ALLEGATIONS OF 


COPYRIGHT INFRINGEMENTS 


IC 


U 


o © | 
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45. Мо copies of апу of the infringing works of 
plaintiff referred to in paragraphs 35 throurh 44 hereof 
accompany these counterclaims since the infringements herein 
coi.)lained uf consisted of the public performances for 
profit of musical compositions. 

46. Plaintiff intends to continue to perform 
publicly for profit on various of its-network television 
programs the copyrighted compositions referred to in para- 
graphs 35 through цц hereof, and other compositions the 
copyrights of which are owned by the same defendants and 
counterplaintiffs, as well as other copyrighted compositions 
in the BMI repertory the copyrights of which are owned by 
others, thereby dcliberately and willfully infringing 
the same. 

47. The said wrongful acts of plaintiff have 
caused and are causing great injury and damage to defendant 
Broadcast Music, Inc. and to the defendant class of BMI 
affiliates. Unless this Court restrains plaintiff from 
the further commission of such acts said defendants will 
suffer irreparable injury, for which said defendants have 
no adequate remedy at law. 

WHF 3EFORE, the undersigned defendants and 
counterplaintiffs demand judgment: 

(a) dismissing the complaint in all respects; 

(b) enjoining plaintiff, its agents, serv::nts, 

and all persons acting under the direction, control, 
permission or license of plaintiff, during the 
pendency of this action and permanently from in- 
fringing in any manner tl. copyright of any musical 


composition now in or which shall hereafter be in 


the BMI repertory; 
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(c) requiring plaintiff to account for all 
gain, profits, and advantages derived by plaintiff 
from its aforesaid unlawful acts; 

(d) awarding defendants sucn damares as 
defendants have sustained in consequence of plain- 
tiff's aforcsaid unlawful acts; 

(e) awarding defendants punitive damages 
in the amount of at least six million ($6,000,000) 
dollars;. 

(f) requiring plaintiff to pay the costs of 
this action and rasonable attorneys' fees; 

(g) granting defendants such other and 


further relief as is just. 


Dated: New York, Nev York 
April 6, 1970. 


HUGHES HUBBARD & REED 


B — “ 
A Member of tie Firm 


Attorneys for defendants 
Broadcast Music, Inc., 
Al Gallico Music Corp., Paul Anka, | 
Jerry Bock, Frec Ebb, Edward P. 
Marks Music Corp., Norran Gimbel, 
Sheldon Harnick, Hill and Капле 
Songs, In., Hollis Music, INC ss 
John Капа. г, Charles Корос1тап, 
Maclen Mu ic, Inc., Peer Inter- 
national Cor; oration, Don Rubin, 
Joseph Stein, Sunbeam Music Corp. , 
and Unart Music Corp. anc 
counterplaintiffs Lakeview Music 
Co. Ltd. and Northern Songs 
Limited 


One Wall Street 
New York, New York 10005 
WH 3-6500 


-102- 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


----—---—---- (ed - m a a a —Á e ~~ 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff, 
-&gainst- 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 
and BROADCAST MUSIC INC., et al., 


Defendants. 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, et al., 


Defendants-Counterclaimants, 
-against- 
COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff-Counterdefendant, 
NATIONAL BROADCASTING COMPANY, INC., 
Counterdefendant. 


Plaintiff, 


defendants American Soc 


lishers ("ASCAP"), Stanley Adams, Haro 


Barber, Carl Fischer, Inc., 
Morris & Co., INC., Elkan-Vogel, 


Famous Music Corp., 


Music, INC., Robbins Music Corporation, 


Shapiro, Bernstein & Co., Inc.: 


1. Denies the averments of paragrap 


that the counterclaim 


diction purport ily conferred by, 


fied. 


Henry N. Mancini, Peter Mennin, 


s are purportedly based on, 


(M.E.L.) 


Civ. 5740 


REPLY 


for its reply to the counterclaims of 
iety of Composers, Authors and Pub- 
ld Arlen, Samuel 

Chappell & Co., Inc., Edwin H. 


Inc., Essex Music, Inc., 


Milene 


Richard Rodgers, and 


h 29, except 


the statutes therein speci 


and juris-. 


2. Denies the averments of the second and third 


sentences of paragraph 31, excep. that the CBS Television 


Network ("CTN"), a division of plaintiff, 15 one of the 


national television broaccasting networ.3, that the CBS 
Radio Division of plaintiff operates one of the national 
radio broadcasting networks and that plaintifi owns and 
operates a number of television and radio stations; denies 
the averment of the fourth sentenc. of paragraph 31 that the 
call letters of the telev. :ion station it owns and operates 
in Los Angeles are KNXT-TV, and states that the call letters 
of that station are KNXT; and further states that it is 
without knowledge or information sufficient to form a belief 
as to tbo ir .h of the averment of the seventh sentence of 
paragranh 31 that the CBS Records Division maintains the 
world's largest catalogue. 

3. Denies the averments of the third sentenc? of 
paragraph 32, except that the NEC Television Network, a 
div'sion of NBC, is one of the television broadcasting net- 
works and that the NBC Radio Network is one of the national 
radio broadcasting networks; and states that it is without 
knowledg- ¢ formation sufficient to form a belief as to 
the truth J. the averments of the fourth and fifth sentences 
of thet paragraph, except that NBC owns and operates a 
number of television and radio broadcasting stations. 

4. Denies the averments of the second sentence of 
paragraph 33, except that BMI 1s engaged in the business, 
among other things, of acquiring from copyright owners and 
others exclusive rights of nondramatic public performunc? 
for profit of copyrighted musical compositions and granting 


nonexclusive licenses to users, including television anc 


ede 
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radio networks ed broadcasting stations, for the public 
performance for profit of such copyrighted musical composi- 
| tions 

5. Denies the averments of the first and second 
sentences of paragraph 34, except refers to the Copyright 
Law (17 U.S.C. §§ 1 et seg.) for the provisions thereof, and 
states that it is without knowledge or information sufficient 
to form a belief as to the truth of t^e averments of the 

| fourth and fisth sentences of paragraph 34. 

6. States that it is without knowledge or infor- 
mation sufficient co form a belief as to tbe truth of the 
averments of paragraph 35, except that plaintiff is engaged 
in interstate and foreign commerce, і "+ programs it offers 
are transmitted across state #7? -ational boundaries, that 
plaintiff's owned stations tra ^mi* programs .crc.s state 
lines (with the exception of television sation KNXT [Los 
Angeles] and radio stations KNX-FM [Los Angeles], KCBS and 
KCBS-FM [San Francisco], and, in the case of AM radio ssa- 
tion KNX, across a national boundary, that stations affili- 
ated with plaintiff and plaintiff's own stations operate 


under licenses issved by the Federal Communications Commis- 


sion ("FCC") pursuant to Title III of the Communications Act 


| of 1934, as amended (47 U.S.C. $$ 301 et seg.), and that the 


‘se of musical compositions is competitively essential to 
plaintiff. 

7. Denies the averments of paragraph 36 in so far 
as they relate to plaintiff and states that otherwise it is 
without knowledge or information sufficient to form a belief 

| as to the truth of the averments of that paragraph, except 


| that there are more than 600 operating commercial television 
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stations in the United States, that CTN, the NBC Television 
Network and the American Broadcasting Company, divisions, 
respectively, of plaintiff, NBC and American Broadcasting 
Companies, Inc., each operates as one of the national tele- 
vision networks, that CTN is affiliated in the United States 
with 187 television stations, that the affiliation agreements | 
between CTN and those stations grant those stations the right 
to accept any CTN program but do not impose on those stations 
any obligation to do so, that plaintiff owns and operates 

five television stations and that those stations and affili- 


1 абез are licensed by the FCC for operation. 


к, Denies the averments of paragraph 37 in so 


duces some programs and contraccs with respect to the pro- 


р, as they relate to plaintiff, except that plaintiff рго- 


duction of others, that plaintiff sells advertising time 

on most of those programs, that those programs are brcadcast 
by the statiors accepting them, that plaintiff supplies a 
schedule of programs which is changed from time to time and 
trat plaintiff compensates the stations carrying those pro- 
|grams , and states that otherwise it is without knowledge or 
M— ов sufficient to form a belief as to the truth of 
the averments of that paragraph. 


^ 


9. Denies the averments of paragraphs 38, 39, 42, 


43, 44, 47, 49, 51, 55, 57, 58, 61 and 62 in so `ar as they 
relate to plaintiff, and states that otherwise it is without 
knowledge or information sufficient to form a belief as to 
the truth of the averments of those paragraphs. 

10. Denies the averments of the second sentence 
of paragraph 0. 


11. States that it is without knowledge or informa- 


-4. 
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tion sufficient to form a belief as to the truth of the aver- 
ments of paragraph 41. 
12. Denies the averments of paragraph 45 in so 
m as they relate to plaintiff and states that otherwise 1t 
is without knowledge or information sufficient to form a 


belief as to the truth of the averments of that paragraph, 


| 
| 


except states further that, in September 1939, various broad- 
casters, including plaintiff and NBC, and The National Associ 
ation of Broadcasters and others organized BMI as a corpora- | 
tion to combat the monopolistic and predatory conduct of 
ASCAP by acquiring rights to grant public performance license 
to copyrighted musical compositions and that BMI has granted 
such licenses to networks, broadcasters and other users of 
music. 

13. Denies the averments of the last clause cf 
| the third sentence of paragraph 46 іп so far as they relate 
to plaintiff, and states that otherwise it is without knowl- 
edge or information sufficient to form a belief as to the 
truth of the averments of that paragraph, except that BMI's 
stock was issued to plaintiff and NBC and to many radio 
broadcasting stations, including stations affiliated witn 
plaintiff and NBC, that plaintiff sold its BMI stock to BMI 
in 1959 and has not had any interest in BMI since that time 


and that provisions with respect to the transfer of BMI 


stock are contained in BMI's Certificate of Incorporation, 
to which reference is made for the contents thereof. 
| 14. States that it is without knowledge or іпѓЃог- 
| mation sufficient to form a belief as to the truth of the 
averments of paragraph 48, except that the broadcast of 


| musical compositions often enhances the value of the copyrights 


of such compositions. 

15. Denies the averments of paragraph 50 in so 
far as they relate to plaintiff, states that otherwise it is 
without knowledge or information sufficient to form a Aa 
as to the truth of the averments of that paragraph and states 
further that BMI has made clu.ms corresponding to the aver- 
ments of the third sentence of that ра .zraph in the BMI 
pamphlet entitled, "You and The Music You Use" (annexed as 
Exhibit 5 to the affidavit of Donald Sipes, sworn to July 7, 
1970, and filed herein), to which reference 1s made for its 
contents. 


16. Denies the averments of paragraph 52 in so 


far as they relate to plaintiff and states that otherwise | 
| 
| 


it 1з without knowledge or information sufficient to form a 
belief as to the truth of the averments of that paragraph, 
except refers to pre-1963 affiliation agreements between 
plaintiff and its affiliates for their terms, refers to 

47 C.F.R. $ 73.658 for the provisions of the 1963 FCC 
regulations respecting "option time" and states tnat affili-| 
ation agreements to which plaintiff is or has been a party 
have always complied with those regulations. 

17. Denies the averments of paragraph 53 in зо 
far as they relate to plaintiff, states that otherwise it 
1s without knowledge or information sufficient to form a 
belief as to the truth of the averments of that paragraph 
and states further that the percentage of programming pro- 
duced by plaintiff of all programming offered by CTN to 
stations during the hours of 6:00 p.m. to 11:00 p.m. NYCT 
fell from 45.8% in 1957 to 17.9% in 1968 and that the per- 


centage of entertainment programs produced by plaintiff of 
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all entertainment programming offered by CTN to stations 
during those hours fell from 42% in 1957 to 4.2% in 1968. 
18. Denies the averments of paragraph 54 in so 
far as they relate to plaintiff and states that otherwise it 
is without knowledge or information sufficient to form a 
belief as to tne truth of the averments of that paragraph, 
except states that the decline in the number of sponsor- 
furnished programs is attributable, not to any policy or 
practice of plaintiff, but to the substantial increases, 
since the advent of television, in the costs of program pro- 
duction and broadcasting facilities, to the disinclination 
of sponsors to incur those costs and risk poor audience 
| acceptance of programs in which they had concentrated their 
|j advertising outlays and to their desire to spread such out- 
lays over a greater number of programs, thereby minimizing 
those risks and exposing their products to 3 broader anc more 
diverse audience; that CTN has sought to accommodate those 
objectives by selling advertising time in tne form of com- 
mercial announcements on programs produced either by inde- 


pendent producers (packagers) or by CTN; and that 90% or 


| more of the advertising appearing on CTN evening programs 


| 1s sold in this form. 

19. Denies the averments of paragraph 56 in so 
far ss they relate to plaintiff and states that otherwise 
it is without knowledge or information sufficient to form a 
belief as to the truth of the averments of that paragraph. 

20. Denies the averments of the second through 
ninth sentences of paragraph 56(a), except states that: 

(a) In January 1966, plaintiff and ASCAP reached 


an accord on fees for use of music on CTN, both retro- 


“1= 
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actively and prospectively through 1969, but subject 
to the execution of complete license agreements for 

the pre- and post-January l, 1966, periods and with 

the understanding that the basis of payment for the 

period from 1966 through 1969 would apply for those 

yeers only and would not be binding upon or prejudi- 
cial to any position taken by either of the parties 

for subsequent years. 

(b) Drafts of those agreements were submitted 
to this Court by plaintiff and ASCAP at a hearing 
held April 9, 19$9, pursuant to Section IX of the 
Amended Final Judgment in United States v. American 
Society of Composers, Authors and Publishers, Civ. 

›. 13-95 ("the ASCAP consent decree"), in the pro- 
seeding entitled, In the Matter of the Application 


of Columbia Broadcasting System, Inc. ("the 1962 
proceeding"). Although neither plaintiff nor ASCAP 


had executed the agreements, the Court entered an 
order approving them on April 15, 1969. Оп the morn- 
ing of that hearing, plaintiff received a copy of a 
license agreement between ASCAP and NBC. An analysis 
of that agreement revealed that certain provisions 

of the draft of iicense agreement between plaintiff 
and ASCAP for the post-January 1, 1966, period dis- 
criminated against plaintiff in comparison with the 
license agreement between ASCAP and NBC, and plaintiff 
declined to execute the agreements until the dis- 
criminatory provisions were removed.  Thereaft r, 
ASCAP agreed to deletion of the discriminatory pro- 
visions, and, in December 1969, plaintiff and ASCAP 
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executed, as of January 1, 1966, complete license 
agreements which, among their other provisions, re- 
confirmed the "without prejudice" proviso of the 
January 1966 understanding. Thus, the 1962 proceeding 
became moot and was in appropriate posture for the 
entry of an order terminatii.g it. 

(c) Plaintiff therefore served and submitted 
to the Court for entry a proposed order terminating 
the 1962 proceeding. ASCAP, on the other hand, pro- 
posed an order which nct only would have failed to 
terminate the proceeding but sought a declaration 
that the "licerse fees set forth in the agreements 
annexed hereto and the additional payments to satisfy 
claims of ASCAP for certain years as set forth therein 
are reasonable" and "the agreements comply with the 
terms of the Amended Final Judgment herein". 

(d) Ол January 12, 1970, the Court settled and 
directed the entry of an order in ‹һе 1962 proceeding, 
which provided in pertinent part as follows: 

"The parties having agreed on payments for 
the past and on a basis of payment for the years 
through December 31, 1969, with the understanding 
that such basis of payment as expressed for the 
period January 1, 1966, through December 31, 1969, 
shall apply for those years only and shall not be 
binding upon or prejudicial to any position taken 
by either of the parties for years subsequent to 
the termination of the agreement, and this Court 


has been advised of the terms of the agreement 
reached. 


"The license fees set forth in the agree- 
ments annexed hereto and the additional payments 
to satisfy claims of ASCAP for certain years as 
set forth therein and the royalty rates fixed 
in the annexed agreement are accepted by the 
Court as a final determination in this proceed- 
ing." 


Under Section IX of the ASCAP consent decree, the 
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only "final determination" which the Court is empowered 
to make is the determination of a "reasonable fee", 
Since the operative language of the order recites 
that the Court had accepted the "license fees", the 
"additional payments" and the "royalty rates" set 
forth in the agreements as "a final determination 
in this proceeding", it might have been susceptible 
to an interpretation that the Court had determined 
those fees, payments and S to be reasonable. 
If given collateral estoppel effect, the order, as 
thus interpreted, could have accorded ASCAP the very 
advantage which the "without prejudice" language of 
the agreement withdrew. 

(e) Plaintiff therefore moved to alter, amend 
or vacate that order, and, after a hearing on February 
4, .1970, that motion was denied on February 5, 1970. 
As grounds for the motion, plaintiff argued that the 


District Court lacked jurisdiction under the consent 


decree or Article III of the United States Constitution 


to make any decermination on the merits over a party's | 


objection in a case that had been mooted by the parties' 
settlement agreement. 

(f) During that hearing, the Court indicated that 
1t would probably deny the motion. Plaintiff then 
moved under Fed. R. Civ. P. 54(b) for a determination 
that "there 1s no Just reason for delay" and an order 
directing entry of final judgment dismissing the 1962 
proceeding. That motion was denied from the bench. 

(g) On February 11, 1970, plaintiff noticed an 


appeal to the Second Circuit Court of Appeals from 
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the orders entered January 12, 1970, and February 5, 
1970, and on March 6, 1970, filed a petition for an 
extraordinary writ and a motion to consolidate that 
petition with its appeal. The petition for an extra- 
ordinary writ was filed in an attempt to assure appel- 
late review of the orders appealed from in the event 
that the Court's denial of plaintiff's motion for 
entry of final judgment under Fed. R. Civ. P. 54(b) 
was held to preclude review of those orders on direct 
appeal. 

(hn) On April 1, 2370, ASCAP made а cross-motion 
to dismiss plaintiff's appeal. 

(1) Prior to moving to alter, amend or vacate 
the order of January 12, 1970, counsel for plaintiff 
offered to take no further action with respect to tnat 
order if ASCAP would agree not to assert any res 
judicata or collateral estoppel effect arising from 
it. ASCAP rejected that offer, thus necessitating 
the motion to alter, amend, or vacate, the appeal 
and the petition for an extraordinary writ. However, 
on April 3, 1970, the business day next preceding the 
day set for oral argument in the Court of Appeals, 
ASC^. -^versed its position and entered into an 
agreement with plaintiff which provided in relevant 
part: 

"ASCAP hereby waives any res judicata or col- 

lateral estoppel effect based upon or arising 

from the order of Hon. Sylvester J. Ryan entered 

January 12, 1970 (copy of which order is annexed 

hereto)." 


Simultaneously with the execution of at agreement, 


plaintiff made full payment to ASCAP of ali fees called 


otte 


' to which reference is made for the contents thereof, and that) 
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for by the license agreements executed in December 1969, 
as of January 1, 196€, and thereupon discontinued that 
appeal and petition. 

21. States chat it is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
averments of the fifth sentence of paragraph 56(b). 

22. Denies the averments of paragraph 56(c), 
except that on December 19, 1969, plaintiff delivered a 
letter to ASCAP, annexed to the complaint as Exhibit A, to 
which reference is made for the contents thereof. 

23. Denies ^he averments of paragraph 56(d) 
except that on or about December 23, 1969, ASCAP delivered 


a letter to plaintiff, annexed to the complaint as Exhibit C, 


on December 31, 1969, plaintiff instituted this action by 


{ 


filing the complaint herein, to which reference is made for 
the contents thereof. 
24. Denies the averments of paragraph 56(e), 


except states that, for the reasons, and on the grounds, 


set forth in paragraph 22 of the complaint, plaintiff, pur- 
suant to Section IX of the ASCAP consent decree, has applied 
to ASCAP, for successive 60-day periods, for the right to use 
copyrighted music in the ASCAP pool and that this Court, by 
order dated August 10, 1970, granted plaintiff that right, 
until termination by either party, "without prejudice to 
any position which either party has taken or may seek to 
take in the future". 

25. States that it 4s without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 


averments of paragraph 56(f), except refers to the NBC 
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papers specified therein, and filed in this Court, for the 
contents thereof. 

26. Repeats its responses as set forth herein 
to each of the averments reaverred in paragraph 59. 


27. Denies the averments of paragraph 60. 


FOR А F7 ЗТ DEFENSE, AVERS: 
28. The ax nents of paragraphs 4, 6, 9, 10, 11, 
13, 14 (except the last sentence thereof), 15, 16, 18, 15. 
20, 21, 22 and 23 of the complaint are reaverred. 


29. Section V of the ASCAP consent decree directs 


"to issue, upon request, licenses for rights of public 

performance of compositions in the ASCAP repertory 

. . « [t]o a radio broadcasting network [ог] tele- 

casting network . . . on terms which authorize tne 

simultaneous and so-called 'delayed' performance 

by broadcasting or telecasting . . . of the ASCAP 

repertory by any, some or all of the stations in 

the United States affiliated with such radio net- 

work or television network . . . and do not require 

a separate license for each station. . · for sucn 

performances. . · e 

30. Since AovAP refuses to grant performing rights 

licenses to the musical compositions in 1ts pool except on 
the "blanket" or "per-program" terms set forth in Section IX 
of that decree, the counterclaims fail to present a justi- 
ciable case or controversy under Article III of the United 
| States Constitution,and the Court therefore lacks subject 


matter jurisdiction over those claims. 


FOR A SECOND DEFENSE, AVERS: 
31. The averments of paragraphs 28 through 30 


are reaverred. 


32. Counterclaimants are estopped from asserting 


their claims, if any. 


| 
| 


FOR A THIRD DEFENSE, AVERS: 


33. Counterclaimants lack standing to assert 


their claims, if any. 


FOR A FOURTH DEFENSE, AVERS: 


34. Counterclaimants' claims, if any, are barred 


because of their laches. 


FOR A FIFTH DEFENSE, AVERS: 
35. · Counterclaimants' claims, if any, are barred 


by the statute of limitations. 


FOR A SIXTH DEFENSE, AVERS: 
36. The FCC in a Report and Order styled, In the 
Matter of Amendment of Part 73 of the Commission's Rules and | 
Regulations with Respect to Competition and Responsibility 
in Network Television Broadcasting, Docket No. 12782, 
adopted May 4, 1970, released May 7, 1970, as amended, has 


| embarked upon a pervasive regulatory scheme regarding the 


" amount of network programming which may be broadcast by 


selevision station licensees and the extent of the financial 
interests of television networks in such programming. In so 
doing, the Commission decided to keep the docket of the pro- 
| ceeding open so as to enable it to assess the effects of that 
regulatory scheme and to determine whether other proposals 
would better achieve the Commission's purpose. The relief 
sought by counterclaimants in paragraphs 4 and 7 of their 
prayers for relief would interfere with that regulatory 
scheme. 

37. Plaintiff and others have taken appeals to 


the United States Court of Appeals of the Second Circ. it 
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which challenge the Commission's jurisdiction to make that 
| order. If it is ultimately determined that the Commission 
| possesses such jurisdiction, this Court may not grant the 
| relief sought by counterclaimants because the Commission 

would then have, and be in the process of exercising,its 


primary and continuing jurisdiction over the matters referred 


to therein. 


FOR A SEVENTH DEFENSE, AVERS: 
38. The relief sought by counterclaimants is 
barred by the First Amendment to the United States Consti- 


‚ tution. 


WHEREFORE, plaintiff demands judgment dismissing 
1 the counterclaims and for the relief demanded in plaintiff's 


| complaint. 


' October 29, 1970. 


CRAVATH, SWAINE & MOORE, 


by Alan J. Hruska 
X member of the firm | 


One Chase Manhattan Plaza, 
New York, N. Y. 10005 


| 
| 
Attorneys for plaintiff, 
| 

Telephone: 422-3000 | 


' RICHARD G. GREEN, 


Of Counsel. 
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("CBS") either pay BNI for the use of BHI 


Television Network ("CBSTN") during tne course of 


Aiii 


suit, er to stop using such music. 
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РКЕ ПАНАЛАУ STATH EUT 


ChS has not disputed that EI would be ir- 
reparably injured unless this Court гга ts it interin 
relief pendinz the final resolution of ‘his acticn; 
indeed, it has itself surrested a forn 
relief. But CBS' own papers deronstrat: the inacequa 


of its proposal end ro far towards establishi 


3 
n 
ct 
3 
® 


appropriateness of BiiI's formula. 

',where in CBS' voluminous pi’: of papers 
is there the slightest sucsestion that (28 has not 
engaged in massive and wnolcsale infringements of the 
copyrishts of BMI music. 


Furthermore, CSS' claims as tc the merits of 


its grab bag of antitrust defenses are rot nearly so 
solid as its rhetoric suggests. Apparently newly aware 


that the Zenith-Hazeltine cese when carefully read lends 


no support to its claim of a right to 2 ser-use license, 
CBS has shifted its legal theory to place: prinary 
emphasis on allezations of unlawful tying. However, at 
all nerotiations with BHI prior to and after it embariec 


on its prosran of massive infringements, .252 sourht to 
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bargain. for a license for the entire BMI repertory; it 
never suggested that there were any compos sitions in the 


repertory whicn it did not want to license fron PII. 


. indeed, CBS does not now identify any portion of the Bi 


pool which it contends is unwanted and thus "tied", 


and in its oppesiticn papers still requests a license 


‘on all the musical compositions in the Bil repertory 


. (Sipes ATI. 4 33" y. CBS is thus in no position to 


complain of unlawful tying practices. 
The insubstantiality of this and the other с25 
asserted defenses, and the imminence of irreparable 


injury to BMI warrant the granting of BMI's motion. 


ARGUMENT 


BMI HAS FULLY SATISFIED ITS 
BURDEH OF ESTA BLISEING ITS 
RIGHT TO PRELIMINARY RELIEF 
It is femiliar law that the two elements vhich 


a court must consider in deciding wnether or not to grant 


a motion for a preliminary injunction ere the comparative 


: 
b^ 
ct 


* References to “Sires Aff. 9 " ore to 
nes 


of CBSThN's Vice Presicent of susi 
Planning, sworn to Jui; 7, 1970. 
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hardships t> the parties and the strength of the moving 
party's case on the merits. .When the moving party has 
shown the clear imminence of irreparable injury, his 
‘warden as tn the merits becomes secondary. Thus, Judze 
' Friendly observed only a few days ago that where "* the 
‘balance of hardships tips decidedly'" toward the moving 
‚party, the requirement to his preliminary showing on the 
;merits is less rigorous. Semmes '.otors, Inc. Ford 
Mo трапу, Nos. 34447 and 34671 at 3664 (2d Cir. July 
үз 1970), quoting Hamilton Watch Co. v. Benrus Watch Co., 
"206 F.2d 738, 740 (2d Cir. 1953). In Semmes, the Court 
ра that tne harm to the plaintiff automobile dealer if 
puse relief against termination of his business 

! were not granted would be much greater than the "relativel 
n hardship to the defendant Ford Motor Company in 
' continuing the plaintiff's dealership during the litigaticn 
"under the injunction. Id. at 3664. Judge Friendly 
` described the applicable test for preliminary injunctive 
‘relief as follows: 

"In light of the imbalance of hardship, 
affirmance * * * does not depend on a holdins 
that Semmes had demonstrated a iikelincec of 
success; it is necessary only tha Semmes ‘has 
raised auestions soins to the merits so serious, 
substantial, difficult and doubtful, as to make 


them a fair ground for litifation and thus for 
more deliberate investiration,’ Hamilton artes 


س —— 


Co. v. Benrus Watch Co., supra, 200 Jo P.éd as 740." 
Id. at 3665. 
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As set forth below, BMI would suffer extreme 

| hardship if injunctive relief were denied, while CBS 
would suffer very little harm if required to make the 
interim payments prayed for. And BMI's positions on the 
| merits clear Ьу a wide margin the hurdle that they be 

"a fair ground for litigation." 


A. The Balance of Hardships Tips Decidedly In 
BMI's Favor 


2 НИНЕЗЕНОНРЕСИЕНРННЕНННЦИННАНИ 
As set forth in greater detail in the Reply 

| Affidavit of Edward Cramer, sworn to July 9, 1970, 

| submitted herewith (hereinzfter "Cramer Reply Aff. 4 — "), 
| BMI's need for immediate injunctive relief is widely 


| recognized. 


In suggesting *ts own plan for interim relief, 


| CBS has implicitly recognized the hardship which is 


| resulting to BMI under the present state of affairs. With 
| no income being received from a major user of its music, 

| BMI is less able than its only significant competitor 

to attract and to retain authors, composers and publishers. 
In these circumstances, in the short run the competitive 
| balance between tne licensing organizations will be 

‚ destroyed, and in the long run ASCAP's competition will 


be eliminated. 


МУ >= ЧИР чш чт 
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The essential vice of the CBS propos:1 for 
interim relief is that it not only vould not restore the 
competitive balance, it would further impair it for two 
principal reasons: (1) it would encourage CBS to commence 
boycotting BI music, and (2) it would freeze BMI's 
income below its already artificially depressed level, 
thus increasing the inequitable disparity between 
payments to BMI and ASCAP. | 

Since January 1, 1970, CBS has been operating 
under a series of interim blanket licenses which it 
requested pursuant to the ASCAP consent decree. At some 
point - if, indeed, it has not already done so - CBS 
will in all probability pay for its use of ASCAP 
compositions on a blanket basis. Оп the other hand, CBS 
now proposes that 1t be required to pay BMI only for 
those ВИТ compositions actually used. Thus, CBS would 
be able to perform as much ASCAP music as it desired 
without incurring additional liability, while it would 
incur additional expense for each BHI “composition 


performed. CBS would therefore be motivated to 


substitute ASCAP music for BMI music wherever possible 


and thus to boycott BHI music. 
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CBS' brief in opposition to this motion (p. 72) 


| expressly recognizes the boycott potential in this 
| 


situation. In complaining of allered defects in 2 per- 


program license CBS states in {ts brief that: 


n # * when BMI music must be paid for 
áf used at all on a particular program - 
but paid for at the same fee irrespective 
of the amount of use - the broadcaster is 
impelled to satisfy as many as possible 
of his remaining music regvírements for 
that program from the BHI pool and there- 
fore give up competing substitutes (such 
as music owned by persons who are not 
members of BMI or of any other licensing 
society insisting on similar terms)." 


Again, CBS argues in its brief (p. 43) that: 


ng + * once plaintiff must pay the 
same flat fee or percentage of its ‘time 
income' (as those licenses require) for 
each year, or for each program using any 
BMI composition, plaintiff is dissuaded, 
as a practical matter, from fulfilling 
its music needs from sources other than 
the BMI pool (and the pools of other 
licensing societies which insist on the 
same terms)." (Footnote omitted. ) 


Thus CBS' own statements demonstrate sufficient reason 
why its proposal must be rejected. 

Moreover, as set forth in greater detail in 
the Cramer Reply Affidavit, t$ 18-22, CBS' proposal is 


based on a wholly simplistic and erroneous picture of 


i 


the BMI payment system; Bil distributes income to tts 
affiliates according to complex and often changing fom'is= 


which vary among types of music and provide myriad bonuses 
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based on competitive and economic conditions. Thus when 
CBS proposes to pay BNI according to BMI's minirum rate 
schedule, which "72е; not even approach in amount or com- 
‘plexity the funds BMI actually distributes, it threatens 
to lessen even further EMI's ability to compete with ASCAF. 
Furthermore, the CBS proposal fails to provide 
CBS with any relief from the conditions of which it con- 
“plains. CBS contends that a per-program license would 
i deprive it of all incentive to negotiate individually with 
(вит affiliates, but ignores the fact that the CBS interin 
‘proposal would do so as well. Under the proposal, CBS 
‘would pay BMI the amount BMI distributes to its affiliates 
iplus a pro ráta share of administrative expenses., In 
Jorder to induce a BMI affiliate to licerse CBS directly 
4t would presumably be necessary to pay the affiliate more 
‘than he would receive from BMI. Thus, CBS would necessarily 


"be out of pocket if it engaged in any direct licensing 


during the pendency of this action. In sum, the CBS pro- 


posal not only ‘ails adequately to protect BMI; it also 

fails to provide any compensatory advantage to CBS. 
Even apart from CBS' ready recognition of 

BMI's plight in its proposal, the devastating effect 


which the present state of affairs is having on 


RMI is obvious. Equivocal statements in the affidavit 
of iir. Sipes notwithstanding, it is -to be anticipated 
that CES will shortly be paying ASCAP millions of 
dollars pursuant to blaiket licenses while paying BHI 
nothing Yet CES has repeatedly stated that its 
antitrust claims against Bil and ASCAP are substantially 
identical (e.r., Sipes Aff. $ 38; mem. pp. 4, 47). The 
present motion seeks only to avoid the grossly disparate 
treatment which CBS 4s according to two organizations 
which it accuses of identical violations of law - 
treatment which is having and will have devastating 
effects. As the Cramer Reply Affidavit reveals, both 
the industry in кепеге. and CBS' principal competitor 
recognize that if BHI does not receive interim relief it 
may well be driven out of business. The portion of ' 
Broadcasting editorial quoted in Mr. Crarer's affidavit 
(< 7, Exhibit 3) bears repetition: 
"n # ® BMI's claim that its 

competitive ability is being threatened 

is the most pressing. Whether by 

negotiation or cours procedure, BHI 

must be allowed to remain a viable 

competitor to ASCAP while the otner 

questions are beine decided. Other- 

wise it could win its case years after 

it went out of business. whatever the 

outcome on the other issucs, if BHI 

goes down the drain, ASCAP will nave 


won what it has always sournt - and 
morc, * * #" 


thea 
ч 
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As compared to the threat to Bill's very 
existence, the harm to CBS under the preli.inary 
injunction sougnt by BHI would be quite insubstontial. 
From the relief sourht by CBS it does not apr.ar that CES 
actually contemplates the destruction of BHI. Thus, to 
the extent that Bil might ultimately be neld nct entitled 
to as much in copyright infringement damages as CBS may 
have Ayia to EHI берн the litigation (but see BHI's 
prior memorandum herein pp. 38-40), CBS' interim paynents 
can be credited against future license fees. CBS therefore 
would lose only the use of any excess money paid out in 
interim fees - a modest cost for the preservation of 
competition in music licensing during the pendency of this 


action. 


B. BMI Is Likely To Succeed On The Merits 


Ww 
CBS has поў advanced several new theories in 


addition to Zenith-Eazeltine in support of its claims of 


copyright misuse. None of them has merit. 


~ 
3 
5 
о 

>> 


\llerec Tving Defense 


CBS' argument that BHI is enrared in unlawful 
tying is ludicrous. CBS has never asked for and docs not 


now ask for anything other than a license giving it the 


right to perform all of the compositions in the BHI 


repertory (see Sipes Aff. ¢ 38). Thus, the neccessary 


n 


prerequisites to a tying argument, i.e., а desired “tying 
product and an undesired "tied" product are not present. 
As the Suprene Court said in Times-Picayune Publisnine 
Co. v. United States, 345 U.S. 594, 614 (1953), 


"* & ® The common core of the 
adjudicated unlawful tying arrangements 
4s the forced purchase of a second 
distinct commodity with the desired 
purchase of a dominant 'tying' product, 
resulting in economic harm to 
competition in the 'tied' market." 


i CBS attempts to define the tied and tying music in terms 


, of "accessible" and "inaccessible" compositions (Sipes 

` Aff. 95 4-6). Under CBS' definition of accessibility, the 

| sam p.ece of music might be either accessible or 

; Ad vance 
inaccessible depending on how much in 885 of use C3S 

| decided.that it wished to use it. Surely no valid tying 

; claim is advanced by one who cannot inform the lic.nsor at 

the tine the license is entered into exactly what 15.35 

i that he claims is unwanted. Furthermore, the categories 

, described by CBS as consisting of "accessible" and 

' "inaccessible" music include no unwanted compositions: 

CBS desires to license from BMI compositions it describes 

as "accessible" as well as those it describes as "inacces- 

sible" (Sipes Aff. f 38). This is not changed by the fact 

|. that it may also wish to be licensed by ЕМІ affiliates on 


"accessible" music. It is therefore meaningless to 


BMI on all compositions іп the repertory, which 
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describe them as "tícd". It is turning the terminology 
of antitrust topsy-turvy to describe performance rights 
which CBS openly and cacerly seeks as being "tied". 

What CBS is actually seeking is a license from 
license 


Lag 


would continue in effect with respect to each composition 
until such time as CES struck a bargain for that composi- 
tion with the BHI affiliates in interest, and under which 
royalty payments to PUI would be measured оп a per-use 
basis. But this proposed plan of pursuing some individuali 
licenses while continuing to license t^e bulk of its music 
needs from the BHI repertory appears to be utterly 
frivolous since it maxes no economic sense. CBS cannot 
hope to persuade any BAI affiliate to license directly 
unless it proposes to рау more than BMI would; yet as 
against ВИТ, CBS cannot contend that by the loss of the 
affiliate the BMI repertory has lost value in any amount 
greater than the amount which BMI paid to that affiliate. 
Thus CBS seemingly wants to be able to bid against itself, 
a right which, if exercised, can only cost it money. Tne 
conclusion that CBS' vosition is frivolous is reinforced 
by its apparent failure to seek or obtain direct licenses 
fron any Bil affiliate durinc the more than six months it 
has not had the blanket or рег-ргоггал licenses from BI, 
which licenses C3S contends provide the most significant 


deterrent to direct licensing. (see Sipes Aff. $4 19-23). 


2708 
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Nothine in any decided antitrust case supports 

CBS' highly unusual claim of tying or its novel prayer 
for relief. In evaluating the strengtn of each party's 
' ease on the merits for the purposes of this motion, CES' 


tying theory may appropriately be igrored. 
2. Allered Price-Fixing Defense 


The cases cited by CBS in support of its charge 
* of "price fixing" are not at all "squarely in point" as 
! CBS claims (mem. p. 56), because in general the group 
: licensing of patents or copyrights owned by more than one 
! person does not necessarily involve price fixing, and 
: because in particular the group licensing of musical 
; public performance rights has been expressly viewed as a 
l reasonable practice. 

It has been settled since 1931 that the 


antitrust legality of pooling activities is to be tested 


: 4n accordance with the мү xt reason. Standard Oil 


Company United States, 283 U.S. 163 (1931). 


activities, one factor in favor 

the rule of reason has been the existence of an alternativ: 
way of licensin; the components of the pool. In Standari 
of Indiana, sura, the Supreme Court upheld a patent pool 


against Government charces that the effect of the pool was 


to maintain or increase royalty rates, on the rround th 
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‘the patent owners were free to issue licenses under their 


own patents or under the patents of all the others. 
Also directly in point is the recent decision of 


| 
‘Gershwin Publishing Corp., 372 F.2d 1 (9th Cir. 1967), 


| 


leert. denied, 389 U.S. 1045 (1968), in which 1t was held 


[that the activities of ASCAP and its members did not con- 


"There is an additional reason why the 
activities disclosed by this record do not 
violate the antitrust laws. ASCAP's licensing 
authority is not exclusive. The right of the 
4ndividual composer, author or publisher to 
make his own arrangements with prospective 
licensees, and the rignt of such prospective 
licensees to seek individual arrangements, 
are fully preserved."* 


of Indiana and K-91 since the BMI consent decree (IV(A)) 


| permits broadcasters to request writers and publishers 
laffiliated with BMI to issue individual direct licenses 
| (see Cramer Reply Aff. Exhibit 6). 


Thus the only remaining question is whether BMI 


Y ne early ASCAP cases cited by CBS are not contrary to 


nom. M. Witmark & Sons v. 


5 th Cir. 1949), 

80 F. Supp. 888 (S.D.N.Y.), 

| (S.D.N.Y. 1948), those cases either were decided prior 
| to the entry of any ASCAP consent decree or involved 


‘the Court of Appeals for the Ninth Circuit in K-91, Inc. v. 


‘stitute price fixing under the Sherman Act (372 F.2d at 4): 


BMI fits squarely within the rule of Standard Oil 


| 
| 


| 


K-91. With the exception of М. Witmark & Sons v. Jensen, 
50 F. Supp. 843 (D. Ninn. 1945), appeal dismissed =u? 


ssues of state law. The Alden-Rochelle case involvea гг. 


exclusive licensing scheme. Altnouga the Witmark quota- 


| 
| 
| tion in the CBS memorandum makes reference to a provision 


i of the 1941 ASCAP consent accree appearing to create a 
| direct licensing right, analysis of the terms of that 

provision discloses that the supposed right was alrcst 
wholly illusory. Sce United States v. ASCAP, CCH 1941 
Trade Cas. 456,104 at SII(1) (S.b.N.Y. 1941). Compare 
| the decree as amended after Witmark: United States v. 
| ASCAP, CCH 1950 Trade Cas. 102,595 \S.D.N.Y. 1950). _ 
| 


15 
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meets the test of the rule of reason. It is clear that 
4t does, for the United States Government itself has 
recognized that organizations licensing public performance 
rights of music in bulk come within the rule of reason. 

In considering the question of whether or not 
to grant certiorari in the K-91 case, supra, the Supreme 


‘Court invited the Solicitor General. to submit a brief 


amicus curiae (389 U.S. 805 02967)). The brief submitted by 


Solicitor General Griswold in response to this request 
i (annexed hereto as ап Appendix) articulates with 
extraordinary clarity the reasonableness of music 

i licensing pools: 


"Te Sherman Act has always been 
discriminatingly applied in the light 
of economic realities. There are 
situations in which competitors have 
been permitted to forn. joint selling 
agencies or other pooled activities, 
subject to strict limitations under 
the antitrust laus to guarantee against 
abuse of the collective power thus 
created. * * * This case appears to us 
to involve such a situation. The 
extraordinary number of users spread 
across the land, the ease with which 
a performance may be broadcast, the 
sheer volume of copyrighted compositions, 
the enormous quantity of separate 
performances each year, she impractica- 
bility of negotiating individual 
licenses for each composition, and the 
ephemeral nature of each performance 
all combine to create unique market 
conditions for performance rights to 
recorded music. 


"If this market is to function at 
all, there must be - at least with 
respect to licensing the performance 
of recorded music - some kind of 
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sentral licensing arency by which 
copyrirnt holders may offer their works 
їп a common pool to all who wish to use 
them. * * * There is simply no escaping, 
as a practical matter, the licensing of 
the works in bulk. Althourh bulk 
licensin- must thus be tolerated, the 
opportunity to make separate arranrements 
directly vith the individual copyright 
holder should also be preserved for those 
who might be able to take adventage of 1t, 9 7 


"Petitioner maintains that individual 
arrangements are simply not practical * * #8, 
We agree that in most, if not all, 
instances this is true.8 But this simply 
reinforces the justification for a blanket 
licensinr system. * * *" Memorandum for 
the United States as Amicus Curiae at 

Gershwin Publishincz 
1900). 


8 Broadcasters with special needs may find 


4t feasible to deal directly with publishers. 
Like the petitioner in K-91, CBS maintains here 
that dealing with the individual writers and publishers 
is wholly impracticable (Complaint $ 15; Reply 4 22), 
The Solicitor General's response in K-91 is equally 
applicable here: 
пе € * this simply reinforces the 
justification for a blanket licensing 
system." (p. 11) 
Thus CBS' own admissions and the controlling authority 


demonstrate that БИІ is within the rule of reason, and 


that CBS' "price fixing" defense 1s without merit. 


JA 111 


3. The Allered Exclusive Dealing and Boyertt Defenses 


CBS has no. offered a ed of evidence that any 


BMI affiliate has refused direct dealings with CBS, or 
indeed, that CBS has even sought such dealings 

To the extent that the claims of boycott may be 
based on BMI's failure to propose per-use terms after 
CBS commenced its program of massive infringements they 
are specious. Іп Hght of CBS' willful and deliberate 
unlawful copyright infringements, BMI is under no 
obligation to deal with CBS, let along to make overtures 


to it. See Technica! Tape Corp. v. Minnesota Mining й 


Manufacturinz Co., 247 F.2d 343 (2d Cir. 1957), cere. 
denied, 355 U.S. 952 (1958), a case in many ways similar 
to this one. There, plaintiff sued for a declaration of 
patent invalidity, and defendant counterclaimed for 
infringement. Plaintiff then raised a misuse defense on 
the ground that defendant had terminated six distributors 
|. who were dealing in plaintiff's infringing products after 
notice by defendan f infringement. The court rejected 
plaintiff's misuse defense: 
"A manufacturer has the right to 
stop dealing with a distributor or 
jobber who is acting unfairly towarcs 


his product or is trying to undermine 
his trade." 247 F.2d at 358. 


| 
! 


| 
| 
| 
| 
| 
| 


{ 
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ц, The Alleged Zenith-Hazeltine Defense 


CBS' contentions under Zenith Radio Cor». v. 
Hazeltine Research, Inc., 395 U.S. 100 (1969) which once 
was the basis stated for CBS' request for a per-use 
license (see December 19, 1969 letter, Complaint 
Exhibit A), fail to establish a defense to JMI's copyri;tt 
counterclaims. 

The holding of Zenith-Hazeltine is that the 
licensor of a patent pool may not insist on a royalty 
including a percentage of sales of items not utilizing 
any of the patents.  Notning in the court's opinion 
suggests that a licensor cannot demand a percentage of 
the sales of all products which do embody the patented 
device. In the context of the Zenith case, then, 
Hazeltine could lawfully have required Zenith to pay as a 
royalty a percentage of its sales of any televislon sets 
embodying one or more Hazeltine patents. In the context 
of this case, therefore, BMI may lawfully require CBS to 
pay as a royalty a percentage of its time sales on 
programs embodying one or more Bill compositions - in other 
words, a per program license. 

Thus, what BMI offercd CBS in response to CBS' 
request was precisely what Zenith-liazeltine approved. 


CBS' request is not satisfied with a Zenith-approved 


| license, but would ask for more. CBS argues, for example, 


| 
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that its time sales command a price which depends upon à | 
number of factors, only one of which is the. music perforcei, 
and that therefore on occasion a particular percentage 
payment may reflect earnings from another source, such as 
the popularity of the star of the show (Sipes Aff. 4 23). 
But so also a particular line of television sets may 
command a higher price because of a shiny cabinet. If this 
factor were controlling for antitrust or misuse purposes, 
1t would require, as Justice Harlan points out in his 
dissent in Zenith-Hazeltine, that percentage of sales 
royalties be "entirely outlawed" (395 U.S. at 145 
(dissenting opinion)). And 4t is clear that the majority 
in Zenith-Hazeltine took no such step. 

In any event, BMI has never insisted that CBS 
pay a royalty on the basis of a percentage of sales; BMI 
has been and remains willing to license CBS on a lump svn 
basis as it 1s permitted to do under its consent decree 
(Cramer Reply Aff. $1 11-12). Since the Zenith case 
proscribes only that which BMI has not done, its 
inapplicability is manifest. Although MI pointed out 
this fact in its main brief (p. 30), CBS has not 


responded to 1%. Apparently it has no answer. 


CONCLUSION 


For the foregoing reasons, the motion on behal? 


of BHI and certain of its affiliates for preliminary 


relief should be granted. 


Dated: New York, New York 


July 9, 1970 


Of Counsel: 


Jerome G. Shapiro 


Robert J. Sisk 
Amalya L. Kearse 
George A. Da 


JA 114 


20 


Respectfully submitted, 


HUGHES HUBBARD & REED 


Attorneys 


One Wall Street 


New York, New York 


WH 3-6500 


for Defendants 
Broadcast Music, 


Inc., £t al. 


10005 


ee 


ees M À— HÀ  ——  C— 


п the Supreme Gourt of the United States 


Остовев TERM, 1967 


K-91, INc., PETITIONER 


v. 
GERSHWIN PUBLISHING CORPORATION, ET AL. 


ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE NINTH CIRCUIT 


MEMORANDUM FOR THE UNITED STATES AS AMICUS CURIAE 


ERWIN N. GRISWOLD, 


Solicitor Generel, 
TURNEB, 
Assistant Attorney General, 
HOWARD E SHAPIRO, 


DONALD F. 


Attorney, 
Department of Justice, 


Washington, D.C. 20530. 


————M—OQRRÓÁÀ 


INDEX 


Statement. . .....-.------------- mcn 
a A ا ەج‎ 
Conclusion .....-----------------------++""-"> 


CITATIONS 
Cases: 
Affiliated Music Enterprises v. SESAC, Inc., 
60 F. Supp. 565 a dm Io. Rep noh 
Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 
NN ss a 
Appalachian ( ‘oals, Ine. у. United States, 288 
(4 ЖИ. O ЕРО ОНЕ 
Associated Press v. United States, 326 U.S. 1 
Bobbe- Merril Co. v. Straus, 210 U.S. 329. - 
Buck v. Jewell-La Salle Realty Co., 283 U.S. 


191. 
Chicago Board of Trade - у. United States, 246 
US. 231...... "OMNES де 
M. Witmark & Sons v. Jensen, 80 F. Supp. 
843 ESASEN P ROTEN TS 


Unitcd States 1 , 18C. AP, CC H Trade Ca ases, 
1950-1951, 462, 595 Р „54 

United States v. Loew's Ine., 271 U.S. 35 

United States v. Paramount Pictures, 334 U.S. 


131. PR sm 
United Slates v. . Te minal St. Lenis 224 U. 
383... RA PEU А 
Watson v. - Buck, “313 U.S. 387 ^ 
Statutes: 
I" UAC. 1i..... ncccncnsess be 


бен 19. 24 R. C. W 


28-337. 097— —1 un 


A A UYU 


-JA 116 


Miscellaneous: 
FCC Ann. Rep. (1966) - --------- 
Timberg, The Antitrust Aspects of і 
ing Modern Music, 19 Law & Contenp. 
Prob. 294 (1951) .......--------------- i 


M erchandis- 


JA 117 


JA 


Fn the Supreme Court of the Gnited States 


OCTOBER TERM, 1967 


No. 147 
K-91, INc., PETITIONER 
v. 
GERSHWIN PUBLISHING CORPORATION, ET AL. 


ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE NINTH CIRCUIT 


MEMORANDUM FOR THE UNITED STATES AS AMICUS CURIAE 


On October 9, 1967, this Court invited the Solicitor 
General to express the views of the United States on 
this case. This memorandum is filed in response to 
that request. 

STATEMENT 

'This is an action for infringement of the copyrights 
on some 183 recorded musical compositions ( F6).' Rc- 
spondents, the owners of the copyrights, sued petition- 
er, a corporation operating radio station KIXI in 
Seattle, Washington. In 1961 and 1962, that station 
gave public performances foy profit of the eompoxi- 
tions by broadeasting recordings of them without pay- 


14K" refers to the Findings of Fact made by the pi trict 
Court. 


j 2 
ing any royalties and without the owners' consent ( F2, 
3, 4, 6, 7)? Some of the defendant radio stations have 


been engaged in such a practiee for at least 10 years 


(F8). | 
Petitioner admitted the infringement of the copy- 
rights, but defended on the ground that respondents 
eould not maintain their guit because, as members of 
the Ameriean Society of Coraposers, Authors and Pub- 
lishers (“ASCAP”) they had formed an unlawful 
conspiracy in violation of the antitrust laws* which 
was engaged in price-fixing and block-booking of its 
members’ works (Pet. App. 5, 13). It counterclaimed, 
seeking treble damages ard an injunetion aguinst 
further renewal of the copyright (Pet. App. 14). 

ASCAP is an unincorporated membership associa- 
tion of some 8,000 authors, composers, and publishers 
who own copyrights in various separate musical com- 
positions (F16). Tt licenses these works for non- 
dramatic public performances (F18). ASCAP's 
musical repertory, which is constantly changing as 
new copyrights are added and old copyrights expire 
(F23), includes more than one million works (Vet. 
App. 6). 

Each respondent in the instant case has granted 
ASCAP the non-exclusive right to license its works 


Suits were also filed njminst two other Washington cor] 
lions operating radio stutions and an individual officer o 
of them, However, these defendants did not appent from .- 
district court's adverse ruling. 

s Petitioner alse asserted that respondents had violated laws 
of the State of Washington governing copyright protection 
(Chapter 19.24 R.C.W.), and were barred from relief by the 
“unclean hands” doctrine because they had unlawfully oxtended 
their individual copyright monopoly. Neither of those issues is 
presented in the petition for certiorari. 


119 


JA 120 


DC 


for non-dramatie publie performances for profit 
(F21). This licensing activity is regulated and con- 
trolled by a consent decree entered in United States v. 
ASCAP, S.D.N.Y., Civ. No. 13-95 ' (Br. in Opp. App. 
la-l7a). As pertinent here, the decree requires 
ASCAP to “grant any user making written applica- 
tion therefor a non-exelusive license to perform all of 
the compositions in the ASCAP repertory” (Par. 
VI). However, the decree forbids ASCAP from 
granting “to any user a license to perform one or 
more specified compositions in the ASCAP repertory, 
unless both the user and member * * * shall have 
requested ASCAP in writing so to do * * *” or the 
composer cannot be located within 30 days (Par. VI). 
Upon receipt of an application for a license, ASCAP 
is required to *advise the applicant in writing of the 
fee which it deems reasonnble for the license re- 
quested.” ASCAP must avoid discrimination in fees 
(Par. VIII), and must offer comparable fees to all 
applieants similarly situated (Par. IX(C)). If the 
parties are unable to agree upon a mutually aceeptable 
fee within 60 days of the filing of the application, the 
applicant *may forthwith apply [to the Distriet Court 
for the Southern Distriet of New York] for the deter- 
mination of a reasonable fee * * *" (Par. IX). In 
such a proceeding ASCAP has the burden of establish- 
ing that the fee it seeks to charge is reasonable (Раг. 
IX). 

In addition, the 1950 consent decree forbids 
ASCAP from charging license. fees for commercial 
programs whieh are based upon a percentage of 


‘CCH Trade Cases, 1950-1951, € 62,595. 
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income from programs not including ASCAP com- 
positions, unless the broadeaster desires such a license 
(Par. VII(A)). It also requires ASCAP to offer per 
program licenses for commercial programs for a flat 
fee or for a percentage of revenue from the program 
in which ASCAP music is played (Par. VII(D)). 
ASCAP must offer “a genuine economie choice 
between per program and blanket licenses" to stations 
with relatively few commercial announcements, and is 
restrained from influencing the licensee to negotiate 
for blanket licenses prior to negotiating a per pro- 
gram license (Par. VII (B) and (C)). 

For radio stations located in the State of Wash- 
ington a special arrangement under the decree was 
established in a consent order,” The order provides for 
two types of licenses: A blanket radio license and a 
per program radio license. Both licenses grant the 


licensee the right to perform any composition in the 
ASCAP repertory. The blanket license fee is 2.125 
percent of the licensee's overall revenues from sale of 


time on the air, after certain deductions. The per pro- 
gram license fec is 8 percent of the gross revenues 
derived from the particular programs in which 
ASCAP compositions are performed (F38-45; Pet. 8). 

Petitioner has never applied for either form of 
license; nor has it ever sought any other kind of 
license (F48). Since ASCAP's licenses are non-exclu- 
sive, respondents also have the right individually to 


‘This order resulted from differences between ASCAP and 
certain Washington broadcasters concerning the effect of n 
Washington State statute, R.C.W. 19.24, which makes it wn- 
lawful for combinations of copyright holders to issue licenses 
in the State of Washington for the right of public perform- 
ance of their copyrighted works, except on а per piece basis 
(see Br. in Opp. 11-15; F38-45). 
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license their works on any basis, per piece or other- 
wise, which is mutually agreeable to applicants and 
themselves. Petitioner has never attempted to obtain 
such a license ( F50-51). 

The parties stipulated that it would be virtually 
impossible for broadcaster: and copyright holders to 
arrange separate licenses and payments for each per- 
formance on radio of a copyrighted composition (R. 
30, Agreed Fact 50). And the district court found 
that a central licensing agency such as ASCAP is 
the only practical way that copyright proprietors 
may enjoy their rights under the federal copyright 
laws and that broadcasters and others may con- 
veniently obtain licenses for the performance of 
copyrighted music (F25). It found that single copy- 
right owners cannot deal individually with all users 
or individually police the use of their songs (F25); 
and that a single radio station may broadeast as many 
as 60,000 performances of recorded musical composi- 
tions per year involving as many as 6,000 separate 
compositions (F11-12). 

The district court concluded that the defendant 
radio stations had infringed the respondents’ copy- 
rights and that petitioner’s defenses and counter- 
claims unde» the antitrust laws were without merit 
(Conelusions of Law 2, 15).* On appeal by petitioner, 
the Court of Appeals for the Ninth Cireuit affirmed 
(Pet. App. 26, 27). The court held that no issue was 
presented as to whether the decree immunized 
ASCAP from further prosecution for violation of the 
antitrust laws. It determined, however, that ASCAP 

* Petitioners and ASCAP have entered into a retroactive 


license agreement which as extended runs from January 1, 
1959, to December 31, 1967 (Br. in Opp. 15). 
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was not a combination in restraint of trade or a 
monopoly within the meaning of the Sherman Aet. 
Noting that when an applicant claims that ASCAP's 
fee is unreasonable, the court which entered the con- 
sent decree can be asked to fix the fee, the Ninth 
Cireuit concluded that ASCAP cannot fix prices be- 
cause *so long as ASCAP complies with the decree, 
it is not the price fixing authority," and indicated its 
disagreement with the view *that the danger of un- 
reasonable activity that might arise from ASCAP's 
activities makes everything that it does a violation of 
the antitrust laws, when those of its potential aetivities 
that might have this effect are prohibited by the 
decree” (Pet. App. 18). In addition, the court con- 
cluded that because ASCAP’s licensing authority is 
not exclusive and prospective licensees may therefore 
seek individual arrangements with individual com- 
posers, the activities disclosed by the record did not 
violate the antitrust laws (Pet. App. 19). 


DISCUSSION 


In suthstanee, the question presented hy the present 
petition is whether the bulk-lieensing methods by 
which ASCAP’s members market rights to perform 
publicly for profit recordings of their copyrighted 
musical compositions violate the antitrust laws. The 
court of appeals concluded that no antitrust viola- 
tions were shown, after finding “that as a potential 
combination in restraint of trade, ASCAP has been 
‘disinfected’ by the deeree” (Pet. App. 18), and 
pointing out that musie users may make individual 
arrangements with separate copyright holders if they 
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wish, instead of dealing with tnem through ASCAP. 
In the limited context of this case—the licensing of 
performance rights for broadcast by radio of recorded 
eompositions—the result below, in our view, scems 
correct, and review by this Court wonld not appear 
to be warranted. 

We do not understand the court below to have held 
that the consent deeree now in force against ASCAP 
of itself makes lawful what would otherwise be un- 
lawful (see Pet. App. 17-18). To the extent that 
ASCAP's activities, whether under the consent decree 
or unregulated, violate the antitrust laws, both the 
United States and private parties have a continuing 
remedy under the Sherman Aet. Nothing in the holding 
below is to the eontrary. 

The existence and operation of agencies which col- 
lectively license the right to perform musical works 
raise difficult problems under the antitrust laws. See, 
e.g., Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 
888 (S.D.N.Y.) ; M. Witmark & Sons v. Jensen, 80 F. 
Supp. 843 (D. Minn.) ; Affiliated Music Enterprises 
v. SESAC Ine, 60 F. Supp. 865, 875. (S.D.N.Y.). 
Since the musical works of copyright holders com- 
pete with each other, a combination of these holders 
through use of a common selling agency is subject to 


charges of illegal pooling and price-fixing. But the 
Sherman Act does not affect all situations in the 
same way. Thus, even though the antitrust laws apply 
with full foree and effect to collective licensing agen- 
cies such as ASCAP, account must be taken of the 
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relevant economic setting—here, the relationship be- 
tween the business of recorded music and commercial 
broadcasting. 

The sale of the right publicly to perform for profit 
a copyrighted musical work, through the playing of a 
record of the composition, is not wholly comparable 
to the sale of a manufactured product or the sale of a 
license to make, use or vend a patented product. Com- 
pare Bobbs-Merrill Co. v. Straus, 210 U.S. 339, with 
Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191, 197. 
Broadcast of a recorded song over the radio is an in- 
tangible, audible event of a few minutes' duration. 
The resulting publie **performance" for profit is not 
an alienable object like a copyrighted film or the 
phonograph record itself. The “performance” cannot 
be owned or transferred; it occurs only while the 
recording is being played over the air. Each playing 
is a separate performance subject to the copyright 
holders’ control over performing rights. Congress has 
made that right wholly separate from the right to 
reproduce and sell recordings of the copyrighted work 
(17 U.S.C. 1(e)). 

The exelusive right to make (i.e., copy) and vend 
copyrighted works is analogous to the right to make 
and vend patented products, and the same antitrust 
considerations have been applied to abuses of these 
exclusive rights as are applied to patent rights. 
United States v. Loews [nc., 371 U.S. 38; United 
States v. Paramount Pictures, 334 U.S. 131. How- 


ever, whatever the legality of a combination of copy- 
right holders to pool and jointly sell these incidents 
of their copyrights, performing rights for recorded 
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music are, for obvious practical reasons, subject to 
somewhat different considerations. 

The market for the evanesvent right to broaa ast a 
piece of recorded music is completely unlike the mar- 
ket for the right to perform the music in a commercial 
film's sound-track. Cf. Alde..-Rochelle, supra, and 
Witmark, supra. Recordings are available everywhere 
to everyone, without distinction between home and 
e^"mnereial users, and the copyright holders have no 
yace in their sale. Once the holder has agreed to a 
recording of his work, it may be recorded by any 
company upon the giving of appropriate notice sub- 
ject to the payment of the royalty of two cents per 
record (17 U.S.C. 1(0)). There are over 4,100 AM and 
1,744 FM broadcasting stations located in every part 
of the United States (FCC Anr. Ren., pp. 106, 110 
(1966)). Most of these stations brosdeast recorded 
music for a substantial pert of their operating day. 
They may acquire ownership of any recording they 
wish, and in the present state of technology there 
appears to be no effective means by whieh the enor- 
mous number of separate performances broadcast each 
year by commercial stations across the nation can be 
accounted for by eopyright holders. Nor is it feasible 
for these stations to deal on a *per piece" basis with 
the thousands of individual eopyright holders across 
the country in order lawfully to exploit recorded 
music, for the value of the right to broadcast a single 
performance of one recorded composition is far less 
than the cost of negotiating a separate license. It 
would appear, therefore, that there must be some 
form of centralized licensing system which serves the 
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nmtnal interests of copyright holders and of music 
users, and which enables the marketing of perform- 
ing rights for recorded musit to be effectively 
accomplished. 

The Sherman Act has always been diseriminatingiy 
applied in the light of economic realities. There are 
situations in whieh competitors have been permitted 
to form joint selling agencies or other pooled activi- 
ties, subject to strict limitations under the antitrust 
laws to guarantee against abuse of the collective power 
thus created. Associated Press v. United States, 325 
J.S. 1; United States v. St. Louis Terminal, 224 U.S. 
383; Appalachian Coals, Inc. v. United States, 288 U.S. 
344; Chicago Board ^f Trade 7. United States, 246 U.S. 
231. This ease appears to us to involve such a situation. 
The extraordinary number .f users spread across the 
land, the ease with which a performance may be broad- 
east, the sheer volume of copyrighted compositions, the 
enormous quantity of separate performances each year,’ 
the impracticability of negotiating individual licenses 
for each composition, and the ephemeral nature of each 
performance all combine to create unique market con- 
ditions for periormance rights to recorded music. 

If this market is to function at all, there must 
be—at least with respect to licensing the performance 
of recorded music—some kind of central licensing 
agency by which copyright holders may offer their 


1 Individual stations broadcast thousands of playings of musi- 
cal compositions euch year, and ASCAP has in excess of one 
million musical compositions in its repertory at any one time 
(see Pet. App. 6). 
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works in a common pool to all who wish to use 
them. ASCAP’s repertory includes a large percent- 
age of the nation’s copyrighted music. This results 
in a situation which can lead to abusive discrimina- 
tions among users, if not effectively regulated. Thus, 
it is quite reasonable to require ASCAP to offer 
the same terms to all users similarly situated. And 
beeause users’ requirements for separate pieces are 
continuous, the volume of demand enormous, and 
the value of each single performance small, sepa- 
‘ate negotiations on a per piece basis are not prac- 
ticable. There is simply no escaping, as а practical 
matter, the licensing of the works in bulk. Al- 
though bulk licensing must thus be tolerated, the 
opportunity to make separate arrangements directly 
with the individual copyright holder should also 
be preserved for those who might be able to take 
advantage of it. Therefore, the right to license in 
bulk delegated to the collective agency must be non- 
exclusive, so that users have the option of choosing 
a blanket license or negotiating with individual copy- 
right holders. Cf. United States v. Paramount Pic- 
lures, 384 U.S. 131, 159. These are, of course, some 
of the central terms of the government's. present 
consent decree against ASCAP. 


Petitioner maintains that individual arrangements 
are simply not practical (Pet. 17). We agree that 
in most, if not all, instances this is true.” But this 
simply reinforces the justification for a blanket li- 
censing system. Indeed, petitioner seems to suggest 


* Broadcasters with special needs may find it feasib'e to 
deal directly with publishers. 
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that ASCAP might constitute a lawful arrangement 
if it offered a greater variety of license packages, for 
example, western, religious, rock, classical, ete. (Pet. 
1). Thus, petitioner concedes that the issue is not the 
validity of ASCAP’s existence in the field of licensing 
recorded music, ог the legitimacy of its bulk licensing 
as such in this field, but rather the size of the package 
ASCAP offers. 

Alternatively, petitioner argues that its objections 
might be avoided if ASCAP were req. Ј to nego- 
tiate lieenses with recording companies so that t.e 
performance rizhts would be sold at the source, t.e., 
anyone acquiring ownership of the record would also 
own the right to perform it publicly for profit." But 
there is nothing in the record to indieate that re- 
cording companies have ever sought such rights, that 


they have any economie incentive to do so, or that 
ASCAP has ever attempted to prevent them from ob- 


taining such lieenses. The reasons for this readily 
suggest themsc 7es. Such companies earn the’ in- 
come from the sale of recordings, not from the pub- 
lic performance of the recording for profit. Moreover, 
the value of the performing right for a single song 


o $neh an arrangement has been adopted under th ASCAP 
deeree with respect. to the performance of music incorporated 
into the sound track of motion pictures distributed to movie 
exhibitors, Prior to 1948 ASCAP required exhibitors to ob- 
tain a license from it in order to play the music on the sound 
track of films they had rented. The 1950 amendment to the 
decree forbade this, thus requiring ASCAP to negotiate with 
the motion picture producers a license for public performance 
ef the musie which would operate to the benefit of anyone 
rent ine the film, See Timberg, The Antitrust Aspects of Mer- 
chandisicg Modern Music, i2 Law & Contemp, Proi 204 
(1954). 
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cannot be determined until it has been exposed to the 
public and the extent of demand for its playing can 
be assessed. Finally, since the same record may he 
used at home or in the broadcast studio, the price 
of the performing right would be reflected in the price 
of the record sold to the general public, thus requiring 
the record-buying public to subsidize the operating 
costs of radio stations which broadcast the musical 
compositions. 

If the record here furnished any substantial hasis 
for concluding that practical alternatives exist to bulk 
licensing of recorded music, a different case would be 
presented. We do not suggest that a private litigant 
has the burden of conclusively establishing the fea- 
sibility of such alternatives. Rather, in the light of 
the stipulate ’ facts which show the practical need for 
bulk licensing in order for the market to function (see 
supra, p. 9), petitioner should at least have come 
forward with evidence demonstrating a reasonable 
possibility that alternative methods are feasible. That 
has not been done. 

There is no question, of course, that the combina- 
tion of copyright holders which ASCAP represents 
requires the closest scrutiny under the antitrust laws. 
Collective activity necessary for a market to function 
must go no further than absolutely necessary. For it 


is only the >reservation of the market, not the pro- 
tection of ihe copyright privilege, which justifies the 
combination (cf. Watson v. Buck, 313 U.S. 387, 494), 
and it is only for that purpose that the combination is 


tolerated. Because of the competitive threat repre- 
sented by ASCAP, the United States sued it under 
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the Sherman Aet in 1941 and obtained a consent decree 
against it. As conditions change " or abuses are dis- 
closed, it may become necessary, аз in 1950 (see, pp- 
3-4, supra), for the government to seek modifications 
of that decree or to file suit for additional relief. 

Private parties, of course, always have the opuon 
of secking relief in their own behalf, nothwithstanding 
any consent decree accepted by the government. We 
believe, however, that nothing has heen shown on this 
record to warrant a finding: that the antitrust laws 
have been violated. Accordingly, the court helow ap- 
pears to have reached the correct result." 


CONC’ USION 


For the reasons stated, the petition for a writ of 
certiorari should be denied. 
Respectfully subinitted. 
Erwin N. GRISWOLD, 
Solicitor General. 
Юохлір F. TURNER, 
Assistant Attorney General. 
Howarp E. SHAPIRO, 
Attorney. 
DECEMBER 1967. 


ө For example, the difficult problem of accounting for mil- 
lions of separate performances each year may ultimately be 
solved by developments in computer technology. Such a change 
might -warrant a completely new approach to the operation of 
the market for performance rights to recorded music. 

"What we say here applies only to the record in this case. 
Other ASCAP licensing activities are not involved and we take 
no position concerning them. 
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THE CLERK: CBS v ASCAP and BMI. 


Plaintiff's ready? 


THE COURT: The moving party is ready? 


MR. SHAPIRO: Yes, your Honor, we are ready. 
CLERK: And others ready? 


Yes. 


HRUSKA: 


MR. SHAPIRO: If your Honor please, this is an 
action whicn has been brought by CBS against ASCAP and its 
members and against BMI and its affiliates. Essentially 
CBS seeks decla-atory and injunctive relief, claiming 
violations of the anti-trust laws of different kinds which  : 
CBS claims amout to copyright misuse. | 

BMI bas courtercleimed here for massive copv- | 
right infringement in a magniture of 38,000 infringing 
performances a week, and there appears ог the papers here, 


your Honor, to be no issue that this inrringement is taking 


е E place. | 
" | THE COURT: How does the infrincrent alleged in | 
i 
2 | the counterclaims here compare with the infringenent | 
nj suits that you have brought? Some of the questions I vili | 
2 ask during the course of today's discussion will be to give 
1 


me a total background about this. | i 


MR. SHAPIRO: Well, your Honor, there were, 


жари» = @ = etm umes cera 
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alleged to have been infringed here, and I am not sure of 
the arithmetic. 

THE COURT: I didn't really mean in terms of 


arithmetic. Is there any difference in theory and how 


‚ів it that some are alleged in this counterclaim and others 


are in other places, is it because they were w—— A" 
other places or what? | 1 

MR. SHAPIRO: Yes, your Honor, there are suits 
alleged in different geographical areas against iocal 
infringements, but the basic infringement by CBS as a 
network is all in this case. 

THE COURT: In this case? 

MR. SHAPIRO: Yes, your Honor. 

THE CCURT: Thank you. 

MR. SHAPIRO: Now, your Honor, there is one 
strixing similarity in this case and one striking dis- 
similarity. The striking similarity is in che kinds 
of conduct that are alleged against ASCAP and CBS -- 
against ASCAP and BMI. There is en identity of corduct 
which CES alleges to be in violation of the anti-trust laws | 
and to constitute copyright misuse. 

The striking dissimilarity is in the way CBS 
proposes to handlo payments to ASCAP and SMI during the 


course of what CBS has said is likely to ре a very protracted | 
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litigation, and I think from the volume of papers before 
your Honor soday on this motion that appears to be likely. 
What CBS has done with respect to ASCAP, according 
to Mr. Finkelstein's supplemental affidavit that was just 
. served yesterday, is to have been accepting 60 dys licenses 
from ASCAP and has made application before Judge Ryen in 
United States v ASCAP for an interim fee. 
These are blanket licenses your Honor, these 
are blanket licenses. E 
THE COURT: Yes. 
MR. SHAPIRO: And CBS has said in the proceed- 
ings before Judge Ryan in United States v ASCAP, two things: 
One, that a payment in excess of $4 miilion for 
this blanket license on an interin basis voulé not penalize 
CBS, and the other, that a payment in excess of $4 — 
as an interim fee for a blanket license in 
incs, would have the virtue of simplicity. 


Now that, your HOnor, is to be contrested with 


CBS' proposal for dealing with BMI on their cwn basis, and 


the perniciousness of that proposal I would lixe to deal 
with a little bit later on. 
Basically, the motion before the Court today 
is for a preliminay injuction which would have as its 
objective to enable the survival of BMI as a competitor of 
SOUTHERN DIETRICT COURT REPORTERS 
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ASCAP during the course of the litigation. 

THÉ COURT: May I ask you this: 

Is there not now a similar case pending by NBC 
against ASCAP and BMI, similar to this one? 

MR.SHAPIRO: There is not, your Honor. 

THE COURT: I will have to ask either all counsel 
or one counsel to assume responsibility within the next 
few days of giving me a memorandum of the varicus cases 
that are pending among the various parties, their subject 
matter and their relationship, because 7 think to try to 
decide some of the issues here withcut that knowiedge would 
be ver’ uninteliigent. 

MR. SHAPIRO: We will undertake to Go that, 
your Honor. \ 

THE COURT: Then I won't ask frrther quescionz 
about that. You can refer to thos? further cases tc the 
extent you believe them to be relevent. 

MR. SHAPIRO: Thank you, your Honor. 

BMI's application here is for preliminary relief 
in the alternative. 

BMI wishes a mandatory injunction which wiil 
require CBS to pay pendente iite to BMI 70 percent of 
what it pays to ASCAP сог to stop infringing, а prohibitory 


injunction preventing infringement. 
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The basis for the relief sought by BMI, yoyr 
Honor, is a classical equitable basis, to prevent irreper- 
able injury. That kind of relief is rooted in equitable 
tradition, and there would appear here to be no difference 
between the parties as to your Honor's power to grzart it. | 

Indeed, CBS simply asks for a different kind of 
mandatory injunction. 

THE COURT: They go a little farther than that 
and say that although I may have the power you don't deserve ! 
any relief, but they 3o say that they don't vant to be that | 
nasty about it. 


MR. SHAPIRO: Your Honor, we propose to address | 


! 
H 


ourselves to that precise question as to whether we deserve 


the relief. 


THE COURT: Sure. 
MR. SHAPIRO: The basis, your Honor, in bread 
terms is that irreparable injury will occur if relief is 


not granted and no comparable harm to anyone will occur 


if the relief w2 seek is granted. 
PMI's case, your Honor, for equitable relief 


is stronger than most of the "czses in which ccuxts have 


exercised equitable power in contexts such as this. 
Here it is not just irreparable injury that 


we say is probable, in fact, certain, but the actual 
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destruction of the enterprise, and not only that, but 

we intend to show, and do show that not only is there 
irreparable injury to BMI and probable destruction of its 
enterprise inhe:ent in denial of relief but also a depri- 
vation to the public interest in the area of its interest 
in competition. 

In broad terms, your — BMI is seeking 
injunctive relief pendente lite having as its objective, 
and with a mechanical basis for achieving that objective, 
of survival in the course of the litigation. 


CBS opposes this on the basis of an erroneous, 


which we hope to be able to persuade your Honor is en erron- 


eous md simpiistic approach to the Zenith 
case which I would like to analyze in greater detail in г 
few minutes. 

But before doing that, your Honor, I think it 
importent for perspective to have sone background facts as 
to the industry and the context in waizn this metion comes 
up. | 

THE COURT: I'd be very nuch interested. I тн 
spotty knowledge of the history of BMI's formation, the 
fact that it was originally formed by broadcasters, but 
apparently has at least some different family relations now 


and I'd like to know the background. 


SOUTHERN DISTA2ICT CCURT REPORTERS 
UNITED STATES COURT House 


"uer 


JA 140, 


МА. SHAPIRO: Yes, your Honor. 

BMI is currently one of two companies in an 
industry. The industry is essentially that of licensing 
musical compositions for profit and for public performance, 
and obtaining a royalty for those licenses, and the licenses 
of course involve copyrighted musical compositions. ; qe 
are musical compositions which are composed, authored, 


pubiished by members of ASCAP or by affiliates of BMI. 


The market strutture, as I indicated, is basically: 


a duopolistic market structure. It is very small compared 
to the other two. I would say, essentially, it is a 
duopoly. 

But, your Honor, ironically, paradoxically, 
the duopoly does not occur as the result of a shrinkage 
or concentration of market power hut rather a defusicn 


or expansion of market power. 


| 
| 
| 


i 
| 
! 
! 


ASCAP formerly had a monopoly, and when it had its, 


monopoly it exercised the monopoly to the extreme dis- 
advantage of the broadcasting industry to the point wher 
the broadcasting industry in self defense formed BMI as 
an independent unit to compete against :АЅСАР in its 
licensing. 

There was a period, your EOnor, І believe it 


was in the thirties, when the broadcast industry did 
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not have a license from ASCAP, couldn't play ASCAP music, 
and the first thing that BMI had to do was to get a bunch 
of arrangers into a room to arrange old songs in the public 
domain so they would have some music to play,and that is 
what Jeanie With The Light Brown Hair is all about. 

Nov, your Honor, there are approximately 16,000 
members of ASCAP and approximately 28,000 affiliates of 
BMI. BMI is a non-profit organization which, except for 
the retention of prudent reserves, distributes 21). of 
its income to these 28,000 affiliates. 

ASCAP, of course, makes comparable payments to 


its members. 


The money which: їз obtzined from licensing musisal 


compositions by ASCAP and PMI is the life blood of the 


industry, because it's a criculaz thing. If you have money 


and the expectation of money, you can attract important 
affiliates or members, as the case may be. If you dor't 
have the money, you can't continue your relationship with 
them, апа you can't develop new relationships. 

So money really, your Honor, is the name of the 
game, and I invite your Honor's attention to a graphic 
illustration of that; the Exhibit A to the Kramer af fiday . 
which 4s the original affidavit in support of BHI's motio. 


THE COURT: Yes, I nave seen At. I read that 
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with great interest, more do re mi. 

MR. SHAPIRO: Yes, more do re mi. It's a great 
pun, but it's very significant, and there is not only the 
more do re mí theme, your Honor, but down at the bottom, 
at ASCAP, every good boy does finer, and thereis only one 

| licensing organization that they are talking about being 


finer than, and then they don't eyen make bones ebout that 


but they say, we will pay you more per performance than BMI. 


This is real _ competition, and it's obvious 
that money is the game. 

Now, in a game where money is the commodity, 
it's a little unusual, it's a different kind of industry 
from most. Here money is really the commodity that makes 
the industry run, and therefore,yout Hono:, if there is a 
disproportion in the amount of money availiable to either 
of these two competitors in this duopolistic marke., there 
must be a deterioration in the other to the pcint of 
extinction. 

One of the Large sources of money, your Honor, 
is licensing of broadcasting television networks, and 
CBS, of course, is the main one. 

For a period of over 15 years from at :eaot 
1954, there was a regular course of conduct between CBS 
and ASCAP on the one hand, and betwen CP3 and PMI on the 
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_other hand. 


There was a license, a blanket license, with 


each of those two licansing organizations, in which 

CBS paid to ASCAP 2.5 percent of its total income, net 
income from advertisers less deductions, and paid BMI 1.09 
percent of comparable amounts. 

This amounted to 43.6 percent as a ratic, BMI's 
income was 43.6 percent as much as ASCAP's was for use of 
music. 

In 1969 -- 

THE COURT: Tell mo, I know that that is what it 
turned out to ke, but you аге not sug7esting that previous 
agreements were neglected on a comparative Lasis, are you? 

MR. SHAPIRO: Well, your Honor, ~- 

THE COURT: Or are you? 

MR. SHAPIRO: No, I am not. This was continved 
year after year, even though there had been a creeping 
increase of the ratio of BMI music to ASCAP music which 
was not reflected in the amounts that were being paid. 

THE COURT: Without indicating, 
no attitude at all as to the propriety of your present 


suggestion of 70 percent or even the principle of 
compaxrativencss, can you give me some background as to 
how the 1.09 figure was reached in the past? Or the other 
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figure? 

MR. SHAPIRO: Your Honor, I am not able to 
do that. It's historical. It is no: involved in the 
present motion. If your Honor would like to have a short 
memorandum on that subject, we would be glad to provide 
that. 

THE COURT: It may be unimportant, I don't 


know. But some day I'd like to know the whole history. 


MR.SHAPIRO: Yes, your Honor. In 1969, CBS 


TTT 


papers, Mr. Sipes' affidavits indicate that the ratio on 
CBS figures were 60 percent, 60 percent BI to ASCA? ratio. 

ІЙ that year CBS agreed to pay ASCAP, and did 
pay ASCAP $5,680,000 flat sum for the year and paid or гдгееё 
to pay no mor2 to BMI than 1.3 millicn. 

Now, that is less than 23 percent, and I горхе- 
sent to ycur Honor thct the 60 percent figere in 1369 was 
a higher ratio than there had been in the past while that 
43.6 percent re’:io was in effect. 

Well, this being à a business in which negotiation 
is appropriate, your Honor -- there is no questicn but that 
there is c-apetition, and the two licensing organizations 
are perfectly free to negotiate with the uetworks on the 

value of the licensing arrangement -- BMI entered into 


neqotiatio.s with CTS seeking to have а rate 3zxarjed 
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. for 1970, and these negotiations were completely aborted. 


There were meetings, and nothing happened. And 
finally, at the end of October, BMI served on CBS a notice, 
as it had the right and indeed the obligation to do if it 
was to end the license, that as of January 1, 1970, the 
license would no longer be in effect, and warning CBS 
that thereafter infringement would be, of course, deliberate 

After the notice of termination, there was yet 
another meeting which again was aborted, and finally on 


December 19th came CBS's letter, which is annexed as 


———————»—»—»————————— 


Exhibit A to the complaint, in which it made its demand 
for whit they call and what we can call here а per use 
license. 
Now, your Eonor, may I take a moment to say 
what — use license is as explained in the December 19th 


letter. 


A per use license, according to CBS, is à 
license in which each actual use of music would give rise 
to the oblication to рау royalty which would be measured 
by the particular nature of the use. The character of 
the use would determine the amount of royalty, and there 
would be no royalty unless there were a use, and that 
is a per use license. - | 

Now, your Honor, the December 19th lecter, ! 
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that was the point that they were making in tome of 
payment: How do you pay for it? They were not talking 
about the content of the package. They were not talking 
about the size of the package. They were talking about a 
|. method of payment for the license package. 

THE COURT: Was this the first time that CBS 
had proposed a per use license? 

MR. SHAPIRO Yes, your Horor. It was on December 
23rd, BMI wrote back and counter-proposed to give any 
license that was available under the consent decree which | 
was entered into between BMI and the Department of Justice | 
and ordered, adjudged and decreed by Judge McLean of this | 
court, and one of those licenses that is permissibie and | 
required by the BMI consent: decree is what we have referred 
to as à per program license. 

Now, what is a per program license? A per 
program license is a license is a license in which tne royalty 
is based upon any program in which a licensed copy- 
right had compositions played. 


Now, CBS takes the position that Zenith against 


Hazeltine, and it didso in the December 19th letter, that 
Zenith against Hazeltine authorizes the per use license 
and prohibits the per program’ license, and, your Honor, | 


this is completely, in our view, an erroneous interpretation | 
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of Zenith againr* Hazeltine. 

This Zenith against Hazeltine, the merchar jee 
being sold by the licensee was a television set. had .. 
a cabinei-it had a picture tube, it had a printed circuit, 
it had transistors, it had screws and nuts and bolts and 
' all the various things that make up a television set. 

The patent in issue in Zenith against Hazeltine 
was a patent on an automatic control system, which is just 
one component of a television set. It could have been 
a transistor, could have been a printed circuit, couid 
have been anything. 

The Supreme Court held that against the wili of 
the licensee, a licensor may not impose upon t^e licensee 
a royalty on the sale of a television set which contains 
no patented component, but if it contains any patented 
component, a royalty may affix, whether the lic nsee likes 
it or not. 

I mean, that is the negotiation. That is the 
bargain. Take your package. Indeed, your fonor, in Zenith 


against Hazeltine, the Supreme Court rec-t+¢ that Bazeltine 


had insisted that they take the whole package of 500 patents, ' 


and the court found ad harm in that. The court found. 
harm in assessing a royalty on television sets whore no 


patent was used. 
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Now, your Honor, what is a per program license? 


A program is like a television set. And a television set, 


with a patented device in it, is lik= a program with a 
enn musical composition in it. 

And therefore, Zenith against Hazeltine expressly 
says, expressly says that a license may exist where the 
royalty attaches to the television set, or the program, 
which contains, and only those which contain, either a 
patented device on the one hand or a copyrighted musical 
composition, we contend, on the other hand. 

Now,your Honor, so muca for payment. That is 
the way inwhich CBS proposes to measure payment ол à 
per use basis which wasn't ínvolved at all in the Zenith- - 
Hazeltine case. We propose to operate on a per program 
bais which is analogous to the situation in Zenit: against 
Hazeltine. 

But,now, your Honor, on this lawsuit, for the 
first time again,CBS ів leging other things. 

Now, they say that the license that EMI offers 
consists of a tie-in, there is a tie-in. Well, how do 
they articulate this tie-in? They do it by drawing a 
purportea, and I suggest pseudo dichotomy between so- 
called accessible music and so-called inaccessible music, : 
but what is accessible and what is inaccessible? ees 
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THE I gather that term is not used in 
the trade? | 
MR. SHAPIRO: It is not, your Honor, it is an 
invention for purposes of analysis and this is what I 
would like to do vith it. 


Accessible music, says CBS, is music which 


irrespective of whether it were licensed from BMI, would 


be available for an independent additional license from 
the copyright holders. That is accessible music. 

Inaccessible music is music which for one reason 
or another cannot be licensed except from BMI, and CBS 
candidly contends, indeed, vociferously contends that the 
inaccessible music is necessary cto its conpetitive survival, 
and that it mast get from BMI. 

And yet, your Honor, cn analysis,it turns out 
that it is likeiy that tbe same piece of music will be 
both accessible, either accessible or inaccessible, de- 
pending on what happens after the license is granted. 

Let me illustrate this. One of the songs in 
the BMI repertoire is, “e Shall Overcome. Now, suppose, 
your Honor, that CBS has a 25 progran series all pretaped, 
prerecorccd, and in the 23rd progren there is a scene 
in Central Park in which the crown. spontaneously, but 


because it is recorded, not really spontaneously, bursts 
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into song and they sing, We Shall Overcome. 

According to CBS‘ definition, that is — 
music. 
l But suppose, your Honor, , that the CBS television 


cameras are in Central Park when there is a real peac 


rally going on, and they are reporting it as a news event 


апа the crown spontaneously bursts into song and they sing 


We Shall Overcome. That ,according to CBS, your Honor, is 
— music, because CBS did rot heve advance РЕМИ 
that it was going to be played. 

So they need a license for Ve Shall Overccme, 
whether it comes out spontaaeously in the park or whether 
it turns out in a program in the springtine that they decide 
to adopt. 

Another illustration, your Honor: Let's suppose 
that after the license is granted, in the course of the 
programming season, the Ed Sullivan Show is about to go on 
and a particular Sunday nig; six days before Ed Suliivan's 
television show the producer -. the show notifies CES that 
on that shos somebody is going ts sinc “We Shall Overcome. 

Now, if CBS can vet in six days < direct license 
with the copyright rolder, and in Paragravh 9 cf Mr. Sipes' 
affidavit he says this is sometimes possible on ^^ ^ + fer 


that music is accessible. But if it turns ont tt^- са 
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copyright holder is so perverse as to not wish to 
negotiate at a price CBS finds it able to pay for that 
gong and cannot therefore negotiate for that song, then 
that music is inaccessible, and, your Honor, the question , 
of accessibility or inaccessibility does not get deternined 
until that six day periou when CBS tries to negotiate — 
license. 

And so we say, your Hcnor, that if you can't iden- 


tify the tie-in product from the tied prodict, and indeed 


if the tie-in product and the tied product turn cut to 


A tie-in, your Honor, is when a seller says 
to a buyer, "I'll sell you A and B,” and the buyer says, 
"No, I don't want B; I want A," and the seller says, 
"Sorry, if you want A, you have got to take B." 

You can't do that here тә there is not tie-in 


in элү way. 


be the very same product, then it can't be a tie-in. 
| 
| 


А Zenith against Hazeltine recites that the licensor | 
insisted on the package, and doesn't .ticize that; it 
would appear that as a matter of law, as the Supreme Court 
at least looks upoa it, this type of package, does not 
constitute a tie-in. 


Now, besides the tie-in -- 


THE COURT: How do you distinguish this type of 
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package from the type of package of United States against 
Loew's? 

MR. SEAPIRO: Yorr Honor, there is one thing, 
the consent decree here does permit, to the extent it is 
feasible, does permit the lic-nsee to negotiate directly 

with the indivicual holders. 


Now, this may be impractical in this particular : 


situation. But in addition, and perhaps even more basic, 


your Honor, is that in this case CBS does not say, as the 


complaining party in Loew's, that we want this, but don’t 
want that. 

CBS says, wo want it all, but wo only want to, 
pay for what we can't also get from somebody else. 

THE COURT: In other words, you consture their 
position as being one in which they want an epticn on 
everything but only to pay for what they use? 

MR. SHAPIRO: I don't think their position can 
be any differen* with their definition of inaccessible- 
music, your Honcr, because i^ inaccessible music is 
necessary to competitive surv ai they must want it and 
if you can't tell what it is, -ow can they possibly soy we 
dont vant accessible music, because they don't know that 
it'- not inaccessible until it's played. So this is 


a very vast distinction, your Honor, between a situation 
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where sometimes somebody says, "Well, I will take your 
package, but I don't want patents A, B, C and D." They 
can't say that. They have to say,"We want it all, but we 
only want to pay for it if we use is." 

And that is something that Zenith against 
Hazeltine specifically says a licensee may not do. 

But, your Honor, there is even a more basic 
distinction between this case and other cases. 

CBS makes other charges. They taik about price 
fixing and they talk about boycotts, and they talk a 
all the traditional anti-trust concepts that you can throw 
into the mélange of conduct between licensors and licensees. 

But, your Honor, this is an — which happens 
to be different from the others,and the enti-trust laws 
have traditionally taken cognizance of these differences. 
Economic and business realities are the essence of the 
ruie of reason. 

CBS takes a completely schizophrenic approach 
to the problem. Thoy say on the one hand, we can't live 
without you, got to have you. 

THE COURT: You say that about them toc. 

MR. SHAPIRO: Right, no question about thet, yo" 
Honor, we do indeed, particuarly when they are p2yi»q ASCN, 


.2 


we can't live without their paying us а reasonable, -:elated 
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amount vis а vis ASCAP; we certainly say that. 

Put we want to do business with CBS. Nobody 
is arguing about that. 

However, while they say on the one hand that 
they can't live without us, on the cther hand they say they 
only want to pay us for what they really feel they can't 
live without. 

But, your Honor, they don't want to pay for the 
service of accumulating and gathering and hoeing — 
and offering a path necessary to CBS's very survival. 

They say, we don't want to pay for edid 


byt what we absolutely need, and that we will pay for 


Well, your HOnor, this is not only unreascnable, 
it is not only inconsistent with logic, it is not only 
\ 
inconsistent with equity, but for those very reasons it 


is also inconsistent with law. 


[ 

on a per use basis, so ve will value that. | 
3 

| 

| 


In Standard of Indiana, in 1931, anc from then 


, 


on, it has been held that a patent pool is not per "— 

a patent pool is subject to the rule of reason. | 
Now, a patent ; 201, as defined in Standard 

of Indiana is a horizontal c^mriíng together, a combination. 


There is no questicn ¿bout that. 


And, your Honor, when there is n patent pool 
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the operator of the pool sets а price, and he sets it 
for the patents of the different horizontal members of the 
pool, and therefore, if that were price fixing, there would 
be a per se illegality in a patent pool. | 

But Standard of Indiana and the cases edad 
have said that is not so, it's a matter of rule of еме 
and this was applied specifically, and I think very appro- 
priately, in К 91 against Gershwin in the Ninth Circuit, 
where certiorari: was denied and I'd like to take a moment 


con that case, your Honor. 


It should be recognized that CES takes the position 


that the ASCAP and the BMI conduct is identical for мии 


of anti-trust scrutiry, and it happened to be the ASCAP 
licensing arrangement that was under scrutiny in К ?1 —— 
Gershwin, so it's equally applicable in cur case. 

And there, in upholding the ASCAP licensing 
prov .зіо, ., the Court: said: 


Ve :gree with the tric! court that the activities 


of ASCAP do not constitute a combination in restraint of 
trade or a monopcly within the meaning of the ShermanAct. 
ASCA? is certainly a combination bnt not 
every comcination is а combination in restraint of trade 
or à monopoly. 
Now, your Honer, the Supreme Court ordinarily, 
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when it denies certiorari, we don't regard that as a 


precedent, because you never know what's in the Supreme 


|| 

Court's mind and you can't cit it and say, well, they ‚| 
41dn't -want to hear it for this or that reason. There | 
could be any number of reasons. i 

But we are not handicapped that way in this 
К 91 case because the Supreme Coui* invited the Solicitor 
Gəneral 

THE COURT: The Solicitor General, and I have 
that brief. 


MR. SHAPIRO: Yes, and you have that brief. | 
And the Sherman Act has alsc been discriminating- | 
ly applied in the Light of economic realities, your Honor, | 
and that really is the essence of our argument. | 
THE COURT: How does v. ^e Ryan's opinion in the 
“esac case some years ago fit into this yroup о? cases, 
if youknow? 
MR. SHAPIRO: Well, you. Horor, I dort know 


what distinction there may have been in tint .-е and this. 


But I believe that the Second Ci-cuit ourt of Appeals | | 


; | 
decisions and the Supreme Court are the J . trolling decision: . 


i 


! 


and we believe that we have the controlling authority, your 


Honor, and therefore whatever the decision wan in Judge 


-——— "M e 


Ryan's Sesac case, we believe that we are sound here. 
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The Second Circuit has characterized Judge Ryan's 

language as rank dictun, 

Your Honor, спе of the elements in the K-91 case 
and one of the elements in the Standard of Indiana c se 
was what I have suggested carlier, the availability of 
direct licenses by the copyright holders In our case in 
the conent decree that is provided for. 

THE COURT: It ів »rovided for, but it puzzles me. 
First of 411, it says consent of all the copyright holders, 
doesn't it? 

MR, SEAPIRO: As to a particular composition, your 
Honor, everybody who nas an interest. That is correct, 
your Honor. 

THE COURT: Isn't CBS asking for en arrangement 
which would of ccurse obviate that "all" in the -- 

MR. SHAPIRO: There is a difference. There із no 
question about there teing a difference between the situation 
with respect to ASCAP and the situation with respect to 


BMI. The consent de. гесез аге à. rent, o't they were ! 
different because t.» Ccuct and ше Depa-zvu.nt cz Justice 


conciuizd that the vices that were nought to be corrected 
were different, But tiie consent decree itself door  rovide 
wh^t the parties and the jli ia that case collectively 
felt were necessary to coviate vivlatinn of law, 
SOUTHERN P"13TRICT COURT REPORTERS 
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THE COURT: I understand that. I take it CBS 


takes the position that, first of all, it is not bound by 
that and, secondly, that there is a state of facts today 
which may or may not be different frm what it was in 
1966. I would be interested in knowing how 1t would 
operate, how one would go about it. 


MR, SHAPIRO: Let's say We Shall Overcome is owned! 
I 


і 
by Pete Seeger. One would go to Pete Seeger. One would 


say, "Pete Seeger, we'd like to license Че Shall Overcome " | 

Mr. Seeger would sey, “All right " He would come ! 
to BMI and he would say, "BMI, I vent to grant a direct 
license to CES cn We Shall Overcome." BMI, under the 
consent decree, would have to do it. 

THE COURT; І 1on't know whether Mr. Seeger was 
the only person involved, In meny cases there would be 
more than one. 

MR, SHAPIRO: If there were a publisher involved 
they would both have to come to BMI and selectively seek 

t. yes, they would, your Honor. 

I would like *> point out that in all the tine 
ASCAP has its ргоуїісісл CBS, to ny knowledge, has never 
once availed itself of the direct license. April Music, 
Inc, is apublisher which happens to be cn ASCAP member 


and waich ic a subsidiary of CBS and CBS has never 
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gotten a direct license, as far as we know, from its sub- 


Bidiary April Music, Inc. 
your Honor, in K-91 in the Solicitor General's 


discussion the petitioner maintained that individual 
arrangements such as we have been discussing are nos 
practical and Solicitor General Griswold says: 
"petitioner maintains that individual arrangemcnts | 
are simply not practical. We agree that in sost if 
not all instances this is true, buv this simply en- 
forces the justification for a blanket license system." 
We think that is really what the situation is, 
your Honor, Right now CBS is operating without a license 


from BMI. As far as we know, they have not approeched 


any publisher or any writer seeking direc? licenses from 


them by passing the БИТ licensing arrangement. The : 
consent decree readses it reads and they could in scene 

ins ances certainly ёо that, but they haven't done it | 
It really isn't practical. That is apparently not what | 
tney want. They really want a license on all, any and | 
all compositions from BMI, but they don't want to pay for 


it except on a per use basis, That is really what is 


involved here. 
In any event, your Honor, even epart from the 


nerits of the antitrust w2 take the position that the case 
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ís dispositive for the absence of an antitrust defense in 


this case. ^ However, under. two important decisions in 
the Second Circuit, one about 20 years ago and the other 
four days ago, we believe that there 4s not any necessity 


fcr your making an ultimete de termination on this motion 


. of the ultimate legal question, 


THE COURT: I'm glad to hear that. 

MR, SHAPIRO: Your Honor, in the Semmes v. Ford 
case, Judge Henry Friendly writing, he talked in terms of 
the balance of hardship. What happenec there was that 
in а Jitigation between Ford and an automobile desler called 
Semmes, Ford issued a notice of termination of the deaier- 
ship and Sermes moved for & preliminary injunction pendente 
lite against that termination. The preliminary in- 
junction was granted by Judge Ryan. 


Now, the Court of Appeals revicwcd that temporary 


' injunction and reasons why it was granted end the reesons 


why ^ne termination had taken place The terminetion 
мав besed upon xileged fraudulent submission of warranty 


claims and the Court of Appeals said tat those charges are 
fraudulent submission of warranty cleinc were substantiated 


on the motion, but the Court said: 


"In light of the inbalance of hasdships affirmance 


-ann EES OEE REE ST А ы а 
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of the temporary injunction does not üepeud on a holding. 
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that Semmes had demonstrated 4 likilihood of success. 
It is necessary only that Semmes has raised questions 
going to the merits so serious, substantial, difficult 
and doubtful as to make them & fair ground for líti- 
gation and thus for more deliberate investigation. , 

The Court of Appeals cited Hamilton Watch Company 
у. Benrus. 

THE COURT: Right. 

MR. SHAPIRO: ‘That was опа motion for а preliminery 
injunction which 18 directly applicable here where we contend 
that tne denial of the relief sought preliminarily wiil lead | 
to the destruction of the business. 

In Bell v. Cataldo, decided 20 years ago, tae court | 
in disposing of the entire matter -- this was at the end of | 


the case -- held that even though there may have been 


‘defense of copyright infringement 2ction, that nevertheless 


marginal antitrust viclations which had been asserted in | 


the Court should enjoin the copyrignt infringement because where 
the piracy is unmistakable and the antitrust violaticns are at 
nost marginal or doubtful that the Court should grant ultimate | 
relief on the copyright infringement. That goes even | 
beyond tne Semmes, which is really before the Court here 

today. 


Now, your Honor, on the question of compareble 
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hardship, we, of course, are talking about destruction, 
as I have said, and I won't reiterate it ad nauseum. 

THE COURT: What is the total revenue of BMI? 
"EU o MR, SHAPIRO: I can find out, your Honor, by 
asking the president, who is here 4n court I don't know it 

THE COURT: If it is material that you don't 
disclose, I'll understand. 

MR, HRUSKA: It is in camera. 

MR, SHAPIRO: It is over $30,000,000. 

Your Honor, the question of the likely destruction 
of BMI is not a subjective concern by BHI and PMI does not 


make it in а vacuum, 


I would líke to point out, your Honor, in the rely | 


affidavit that NBC is being useu Dy BMI іп another lowsuit 
NBC also hes made application before Judge Ryen for an 
interim fee in United States v. ASCAP. In connection with 
- dts application form interin fee with respect to ASCAP 
in the proceedings before Judge Ryan NBC referred to ita 
litigation with BMI where it is a defendantsnd is asserting 
this position egainst NBC. 

Your Honor, the financial vice-p-esident of NBC 
said this in his affidavit: 

"If the interir а fixed for ASCAP are dis- 


proportionate in amount to fees received by EMI it 
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could well be, as. BMI. contends. in.its lawsuit" >“ 


your Honor, in its lawsuit against us zi "that ASCAP | 
would be able to raid BMI of ite memoers and drive it 
from business," 
Now, your Honor, that also is the view of the | 
industry, and in Exhibit 3 to Mr, Cramer's reply effidavit | 
there is an editorial i Broadcasting, which is the voice | 


of the industry, that says: 


"We can understand networks and stations wanting 


wanting them to pay more’ апа we аге happy" -- a8 we 
are - "to let the courts decide the elains and 
countercleims. we do suggest, however, that of 
‘them all EMI's claim that its competitive ability is 
being threatened is the most pressing. Whether by 


| 
to pay less for music алё the music organizations 
| 
| 
negotiation or court procedure BNI must be allowed | 

| 


to remain a viable competitor to ASCAP while the other 


| 
" | questions are being decided, огге ise it could win | 
"1 its case here after it went out of business." | 
" | Now, your Honor, everything is comparative іп a | 
" motion for prelininz-y injuncticn waere the equita»le powers 
^| of the Court are being invoked, The question is one of | 
comparability. what is the injury to CBS here assuming | 

5 


that your Honor were to greant EMI ’8 motion? 
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let's — your Honor, that *t turns out in 
the ultimate that CBS has paid an amount $5 ...I during the 
course of this litigation in excess of the s. nc that it 
has been ultimately required to pay for copyright infringe- 
ment or for anything else. 

THE COURT: Required or applied against? 

Ма, SHAPIRO: It would be applied as а questicn 
of irreparable injury to CBS, Only BMI 15 destroyed during 


this litigation, во there willbe nothing to credit. That, 


| 
| 
I believe, is CES's pcsition, that the irreparable injury | 
will be that BMI will not survive the litigation and there- 
fore not be available to give it a license against which | 
any Overpayment can be credited. Other than thet it is | 
just a use of some money for a short period of time, 

THE COURT: We can't know how shert, dbus still -- 

MR, SHAPIRO: Же hope it will be short. If it is 
` protracted it is a21 the more reason, your Honor, to preserve|-- 
1f BMI is destroyed not only does the private interest of 
28,000 affiliates who nave substantial inverests in ihe 
continuation of BMI, not only is that afiected, but of 


course the public interest in ccupevcition is effected 


Let me say one word about the 705 counter 


proposal here. 


SOUTHERN E" STRICT COURT REPORTERS 
UNTED STATES COURT СЕ 
FOLEY Силае, М.У. МУ. WU TILEPTCINZ: X STLAND 580 


-. * *. A,’ 


^ 


v " 4 ^ 


JA 165 3% 


THE COURT: Good. 

MR. SHAPIRO: CBS is proposing to pay something, 
they say, and they talk about a schedule which is annexed -- 
I believe it 18 one of the exhibits, possibly 9 to the Sipes 
affidavit, in which they say they will pay in accordance 


with that schedule, that is, what BMI pays for its affiliates | 


Tnat is not what EMI pays for 4ts affiliates. That is a 


minimum schedule. Wheat BMI pays to its affilicter is what 
4t has to pay — to remain conpetitive and viable agejnst| 
ASCAP. 

In paragraph 20 of Mr. Cramor/s reply affidavit 
formulae and bonus arrangements «re shelled out which are 
the vehicle whereby good affiliat.3 асе retained or gocd 
affiliavces аге sought. 

THE COURT: I wasn't aware until last nigh? when 
I read the reply papers that the actuel pay by BMI to the 

 affilistes are not what is set forth in the affidavit, 

but you do operate under formulae for tne determination 

of what you pay your effiliates, You dcn't wait and find 
out what ASCAP 1з paying them and then рау them five cents 
more, 

MR, SHAPIRO: Ko, your Honor. 

Тг” COURT: Is that so? I'd like to know your 


point on whether arrangements are made, what we will c&ll 
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iu layman's terms, cost pius arrangements, as to whether the 
pendente lite proposal is feasible, I understand. that 
y^1 don't pay these rates, but you do pay some rates 

, MR, SHAPIRO: We pay some rates. The rates 
I would invite your Honor's attention to are in paragraph 
. 20 of Mr, Cramer's reply effidavit. May I make one thing 
clear? BMI distributes everything to its affiliates 
except administrative expenses and prudent reserves, во 
that it is circular, and to say; Well, if you only pay 
them this then you don't have to get more than that because 


whatever you get you distribute in one way or another -- 
THE COURT: I'm not suggesting whether it is 


feasible from CBS's point of view because it seems to me 
what I'm suggesting may be what they suggest themseives, 
that it puts their payments, in a sense their payment 


destiny, into your hands, What happens if you raise your 


E fees on their proposal? Have you any reaction to that? 


MR, SHAPIRO: Yes, sir, your Honor, there are two 
reactions to it. First of all, in this industry the 
relationship between ASCAP and BMI is essential, 

THE COURT: Of course. 

MR, SHAPIRO; CBS is arranging to pay ASCAP on 
& blanket basis. They are arranging, according to their 


proposal, to pay BMI on & per use basis. your Honor, if 
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you would look at their memorandum on pages 43 and 72, 
they make the statement which is dispositive on this. 

They say that "If we are required to pey somebody on a 
blanket basis and somebody else on a per use basis we 
will boycott the per use music and we'll use the blanket 
music," so as long as they are paying ASCAP on a blanket 
basis BMI is out of business, your Honor, if we don't have 
& blanket basis of some kind, 

Now, there is no magic in the particular percentage 
that we proposed in this mottc., we have to te viable | 
We have to have a relationship with ASCAP's available money! 
If an arrangement can be entered into which will place BMI 


in a viable position because of the relaticnship between 


ASCAP's income end BMI's income, taen we can survive, but, 


asking for a handout. We are basing all of this upon 
the relative use of music. Nobody has quarreled, your 


Honor, with the fact that 67.4 of the music used by CBS 


| 

} 

j 

| 

your Honor, we are not asking for a giveaway. We are not | 
| 

| 


THE COURT: I guess there is a little bit of 
quarreling as to the statistics, 


as against ASCAP music used vy BS is BMI music, 

MR, SHAPIRO; As far аз CBS is concerned | 

All that they have done is take one week out of eisht and a | 

half. We took an eight and a half week period starting 
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ať the time of infringement, January l, 1970. We took an 
eight and a half week sample. It was continuous. It was 
not selected. We didn't take this week or that week. 

They have taken some week, They have come up with 55 9 
per cent, 

Now, your Honor, they did not say: Your figures 
on eight and a half weeks do not properly cone to 67.4 
per cent, and the fact of the matter is that we base this 
on the figures they gave us, во 17 thers were any quarrel 
they would have as much eccess to the information as we do 
All they sey is one week in the eight end а half is typical. 
We don't agree with that, your Honor, and we say 67.4 for 
the eight end a half week period since Jenenuy l is a very 
valid indication of the ratio of music uged by CBS. 

Now, your Honor, that being so, I meen, this is not 
saying: Well, you've got to keep us relative to ASCAP 

` even though we don't deserve it. Theat is not tie point 


here. Ме deserve it, and it is going up, and there is no 


quarrel by CBS as to the fact that their programaing changes 


ratio, not decrease, of BMI to ASCAP music ‘There is no 


quarrel with that, your Honor, by CBS. So that if the 


| 
| 
| 
| 
| 
H 
for the nert year, next season, are going to increase the | 


67.4 per cent is right for eight and a half, 70 per cent 


is not an outrageous projection, In fact, it is 
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conservative and modest, 
when you have two things come tcgether, & con- 
fluence of equity and necessity, that confluence is what the | 
equity powers of this Court are calculated to give life to 
and when the alternative is destruction of a competitive 
‘enterprise in a concentrated induetry this Court's powers 
are called upon to take whatever action is necessary to 
rectify this disparity, and that, your Honor, essentially 
4в our position. 
Now, if there is any point, your Honor, where 


oral testimony would be helpful to you, we proffer iù 


If there is any point, for exampie, on the question of whethe: 


there right be some other formula or sone other arrangement 


1 
| 
| 
| 
\ 
| 


which would accomplish ihe same result in principle -- we 
are not wedded to anything. Ue want to survive and if 


we can survive we would be willing tə discuss and nexotiate 


m ccc M ست‎ нан 


| and work with your Honor on a formula thet would work, end 
we offer to do tnat. 
THE COURT; Thank you very much. Is Mr, Hruska 


next? 


——ү—————+—— — — 


MR, HRUSKA: fay it please tke Court, my nere 
4s Allan Hruska and I represent the piaintiff, CBS. This, 


of course, is a moticn for а preliminary 2njunction end I 


think in the ordinary course of eventa motions for preliminary) 
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injunctions saculd nct be crantcd unless there has 
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cece, the cne cut of 
difficult, 
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and 
guarantees was св ner to ue as it was 

I read it for the aígat. I think 
probably going to turn out : raiter. I 

think is cat to hold up the ccndit:. g of tne granting 


Ф the motion on the payments, Ме might be able t2 werk 
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We have to see what our share of those bonuses and guarantee 
would be, We'd have to see what the trend has been. 


we'd have to soe how significent they really ere, the 
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any problems we might have on bonuges. and on guarantees 
| 


extraordinary gains in membershiy that BMI hes rade, 

It is quite conceivable that we could work something out 
aad if we coulón't we could bring that dispute, which І 

think is secondary or subsidiary to your Honor for resolutic: 
at that tine 

What we do want to do if this motion is denied 
о” granted conditionally on the payr^nt -- first of all, if | 
it is denied we will make the same offer to EMI es we did 
in our papers efter tne denial of the motion, if it is 
gmntecd conditionally we will withdraw from the ASCAP 
consent decree proceeding and we won't puy ASCAP any more 
than that fee either on an interim basis We want to 
pay for the music we use. 

THE COURT: Do you want to pay thom any nore or 
on a different basis? 

MR, BRUSKA: Ол a different bacis. What we 
want hei» arm per use terns, We want the right to buy 
music like we buy any other program, element by element | 
or use by use | 


THE COURT: Let me say that Mr. Shapiro's position, 
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2 would have а certain yalidity if it was the right to use all 


of it, which is 1Jlojic,. 


8 MR. HUSA: ve ücn't want to have to deal with 


| PUI for music which iz eccessible fron their affiliates 
6 " e Р 
| We are ccerccd end we are caupelled into taking that. 
7 i аласа 23 
| THE COURT; What he Boys is that you don't want to | 
8} | | 
р have {о deal арс music that is ассеззір1е but you want to 
9 | 
| be sure ycu can go to them if the nusic isntt accessible 
io } | 
| but you don't know which is, therefore, ergo, you went an 
n : 
| option to deal with them or =- 
i2 4 2 x sa 
MR. HRUSKA: Мау X answer the question tuis wey, | 
| your Henor? BMI by creating its pool, by making that | 
ut 
| pool availeble to our coupetitors compels us to get e license. 
18. | 
! to get the rigat to use clements in thay pool,conyrigata іп | 
8 
| that pool, which we cannot obtain from the BMI affiliate | 
-— 
i { 4 4 К ایو‎ 2.2 < 3 
' directly but waich our ccupetitors would have if thoy took 
i iy y 
8 | : 
the license to the entire pool, We have got to deal with 
6 + 
4 then, 
» MI 


If a man points a gun at your head and &ays, 


| "I will not puli the trigger but get down on your hands and 


22 
Q4 your knees," it is not a questicn of ua: cing to get down, j 
< 
Р | 


but -- 
ТИЗ COURT: Yor are not sure you vant all those 


- 

T things. The only reason you want it 15 because they sre 
н 
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forcing you to want it. 


MR, HRUSKA: They are forcing us. Ii there was 
а supermarket in the City which was the cnly supplier of 
salt, no other grocery store or supermarket has any salt 
on their shelves, you would have to deal with that super- 
market and go threugh thet door to get salt, But they 
paid: "As acondition to going throvgh that door you've 
got to bur —M all your other requi-eanenis 
of groceries from us,"ve might want to go througn the door, 
we might even went some of the items on that shelf because 
some of those itons might be better =» 
THE COURT; . But you ycaldn' t vent them all. 
. HRUSKA: That isimat we are compelled to do, 


THE COURT: You are getting close to the question 


ax 


of the legality o? the pool.. What до you thi: about 


that? 


d 
al 
“| 


MR, BRUSHA: I think the pool ac operated is 


certainly and I think also thet it is airticult to conceive 


— 


of circumstances under which this pool cculd operate without 


Ы 
الک تھے‎ ан te i н ЕЕС 


having some direct restraint on competition. І think alse 
the logic to that «= the divestiture of the copyrights from 
that pool -- we don't ask for that. We haven't gone that 
whole route. We think we are going to be held by per use · 


terns, We moy be urong. It may be thet the evil of 
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this pool is such that we can'% even get competition going 
under per use terms, We doa't think so. We think there will 
be some competition, We think it will help. We think it 
will relieve the tic-up. All we ask for is a step at 

a time. 

TE COURT: You went to mehke your children in- 
dependent and zoo ix you соп get along that way. 

MR, ERUSKA: That is right. We think that the 
dismantling of that pool is necessary but we haven't gene 
that far yer. 

THE CCURT: Excuse me for interrupting you. 

MR, EnUZKA: Trot is ell right 

I would just say оп the question cf menbel2aip, 
your Honor, on the irreparable injury there is some evidence 
in the record, hard evidence, that in the middle of 1965, 
cbout a yeer ago, from trat point in time te this point in 
time the record skowe thet PMI has hed a net increas? ii 
their affiliates of 3200. 


тне CCURT: Is that up to the 29,000 figure ог 


MR, BRUSKA: That is up to the 29,000 figure 
In other words, during the first months of this year when 


all these effects are supposed to have occurred presumably 


some of that gain has occurred, 
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All right, well, our basic position on this motion 
is obviously that РЬ suging the copyrights in this 
pcol. 
Now, the misuse defense is a defense which bars 
the cnforcement of ё statutory moncpoly when the holder 
of that monopoly ases the leverage of 1 
con:tiltution and the 2tatutes intended to 
give that пспсроіу. A clear casc of micvcze occurs when tho 
holder of a statutory moncpoly uses its leverage to compol 
a licenses to purzchaso fzcm the monopolist encth?r product, 
one not inc i i monopoly grant. aight even 
be some? ne iucad another monopoly grant. 
that th- 
Zonith casc с nly did express its zppro- 


the Soventh Circuit direct holcing joining tho 


package licensin at went on in tha ea buc that wasn't 


even appealed by HRI in that cas 
And misuse also occurs 

monopoly uses its leveraye to rest 

that monopoly and other product 

the extent to which cozxpotit 

statutory monopoly and other competing products is the 

extent to which chat statutory monopely is strengthened, 


and that dejgrea of strengthening is rct спо of the rewards, 


й HEND 
EEr 
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obviously, not one of tho rewards contemplated by the 
constitution or by the statutes. 

Now, I don't think there can be any serious 
question -- 

THE COUZT: There isn't any qucstion about the 
law. 

MR. RUSKA: About tha application. 


B 


THE COURT: Tho guection 3s the analysis of this 


— 


particular state of affairs and whether it constitutes a 
tie-in or whethor, as Mr. Shapiro says, it doesn't because 
you want ev2rytning, so what is being ticd, ov whether the 


analysis of eccossiblo от inaccessible is accurate. 


MR. HRUSKA: I think the only Gispute wa nava 


a balancing procoss or not, and I think it is very clear thas 
it does not for the reasons we discussed ak langth in our 


briof, and I won't rspea then now. 


——— aaa 


In the Zenith case it involved baiencing, for ex- 


empie. I want to get to tie-in righ пом. 
BMI is a corporation which has Agi Liaton itsalf wita 
29,000 businessmen and corporations, and those p»opie own 


copyrights to 1 million songs. 


Now, the BMI affiliation ag:zements 


which hold this group togethor quite rightl: , zohibit those 
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29,000 businessm^. wd corporations from licensing their 
music to anyone directly. Anyone who wants to liconse 
music in thet pool must deal with BHI under the affiliation 
agreements. 

TH? COURT: How Goss that fit in with the consent 
decree? 

MR. HRUSKA: Exactly. The consent decree; 
theoretically opens the - door a littie. 

It says, if a user of music can find ali the 
writers and all the publishers of a particular composition 
and can qet chem to weite to BMI for the right to grant 
licanses for a spacific performance of that particular 
comosition to the user, why, than, BMI is compelled to 
great such vernmiasion. 

Now, that cpzning just doesn'tbelp. 

THE COURE: How much larger an opening could thers 
be if thor. i. going to be a structure of this sort at all? 

MR. HRUSZA: No opening will do us any geod or 
any broadcaster any good, and that is our principal point, 
unless BMI @ither is disbanded or licensed on рак use 
terns. That is the only thing that is going to ho'p. 

Kow, in descrivingthe tie-in, Jet m» take the 
CBS Television network situation. 


Our paours show that appxoximecsly half she music 
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we use is accassible from the BMI affiliates themselves under 
the assumption that they were entirely froe to deal and half 
inaccessibie -- 

THE COURT: I can't say that I quite follow the 
determination. I get the philosophic distinction between 
accessible and inaccessible, but when it comes down to brass 
tacks, what would you consider to be some good examples of 
accessibility? Or inac.assibilitv is easier to understand, | 
especially in view of whet you just said about difficulties 
of getting all these people to sign up anyway. 

MR. HPUSKA: Right. Accessibility wovid come 
about in a variety of 4/7 First of all, as to our variety 
programs, where the ir accessibility point is most áramati- 
cally obvious, I think it is also clear that a significant 
portion of those songs would be зссаззір1з to us in this 


way: We could predict, before a television season , those 


BMI publishers whose catalogs are so largs or have contained | 


| 


over tha years the most popular songs, v6 could predict that 


\ 
a significant portion of our requirements would com> from | 


those catalogs, and those are tha people we deal with before 
the s@ason. 
THZ COURT: Would you deal with them on ^ por use 
basis? 
HRUSKA: Yes, we could deal with them on a 
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per use basis. We could deal with them on lots of basos. 
We could deal with them to obtain the right to use their 


songs in perpetuity, any number of things, and there nay be 


any numbex of reasons why those p2cplo might be willing 


to license that music to us ct loss per use than they would 


racaive fron BMI ^or the sama use., | 
| 
тнг COURT: Are those offiliates parties to this 
action? 


| 
| 
MR. HRUSXA: Yes, your Honer, thoy are. | 
| 
TEE COURT: So whatever comes ovt of this, they would 
be bound by it. 
MR. HFUSXA;: Sxactiy. Now, another erea of 
accessible music would be those songs as to which we got 
long letters. Por exemple, music we use: in motion pictures 
is music as to which the notice is fairly substorticl; X 
meen, we might get six months, we might gct a yecr in sone 
casas, notice of the use of music in those filme 


Now, as to the mere rocont films. we corld in many, 


many cases go cut, find the publisher, find the composer 


and deal with chen. 
THE COURT: Axe they shcwing recent films ca telo- 


vision? 


— ee ee ee 


MR. HRUSKA: Yes, your Honor. 


тиз COURT: When? 
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MR. BRUSKA: Tucre ig one on tonight that 
gocd, which I think was put out about two Or three 
ago. І recommend it. 

Obviousiy, the cldar the film, ths mors difficult 
it would bz to get rights, given any number of months of 
notice, to go out and negotiate for those rights. But 


sons of that music world be accessible. 


i 


Also, there is a great deal of music that is writter 


| 


spocially for ovr progra:s. The producers of those pro~ 
grans retain сслрозетз to write music for those orograms, 
fiim series, for example. 

THE COURT: And they are all meihers ої either 
ASCAP or PMI? 

MR. HEUSXA: Yes. But there is no reason in the 
world why the producer at the time he negotiates with the 
composer, why he can't negotiate fcr a verformirg rights 
license to CBS. That is accessible misic. 

Now, the fact that sama of tno people we have a 
chance to deal with, even perhaps on a spot basis, oven 
perhaps given two days notice of tho use on the Glen 
Cambell, show, the fact that some of those people might quote 
too high a prica, might мап" unieasonable terms, deasn't 
take them out ef the area of compotiti.on. We would at 
least have had the bonefit of the bid, end that is com- 
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petition. But we are foreclosed from that. 

THE COURT: You man it might turn cut, xo take 
a theoretical extreme, that in spite of all your efforts, 
you cama back to BME every time bacause nobody would do 
business with you. 

MR. HRUSKA: at із theoreticelly possibie, bct 
I think it is unlikely I thir. it is unlikely, meo et 
unlikely. | 

But if it happened, and it happened for the reasons 
that 3MI suggests in the papers -- 

THE COURT: What would be the need fox a composer 
to license directly to you? Would you citar hin mox than 
JMI or what? i would think you would offer him le.s. 

MR. HRUSKA: I think that we prcoabiy would offar 
him less, although we might offer hin a different type of 


arrangement that appealed to him more. I mean, ùe night 


be a man who wanted to license his music forover or for tuo 


years or what have you, for $590 ox $1,002 -- Т am just pick- 


1 


ing figures -- becaisa he wanted tha* monay now; ha didn't 
want to wait to secsive distributions soma time in the 
futuro. 

And there might ba other incontives here, too. 


THE COURT: In any event, you would like the chanco 
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MR. НЕЈЅКА: We would like to try it, exactly. 

THE COURT: Al. richt. 

MR. HRUSKA: Now, the reason that we are fore- 
closed from whet we call the accessible music -- and let 


me acd on this point, it is true, it is not an industry 


efinition; it came out of my head, I made it up; it is 


a term of reference to discribe a very obvious basic, 
practical, economic reality in this industry. 

THE COURT: I notice you hava got us all using 
it, anyway. 

MR. HRUSKA: It helps to uso one word instead 

It is always of scie value, I think. 

But the way in which the ВИЇ licensing practice 
has foreclosed coapetition in the accassibie music is this: 
That the blanket terms that BMI insists upon corain basicall; 
four significant characteristics significant to thi; motion. 

First, the licznse he must accopt and pay for 
porforming rigbts to the entire PMI pool. The iicense ho 
can't salect, ho can't choose, and that pool has 1 million 
musical compositions. I bolieve to a moral certainty that 
there is a significant number of those musical corpositions 
that haven't been performed on any radio station or any 
TV station for 20 years, and we havo got intarrogatoriss 
addzessed to this subject, and by taking the entire pool, 
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of course, v? are paying some portion, at. least, of the 
administrative expenses of maintaining songs we don't want 
to license, but this is something we have got to gat to 
later on in tne case. I just vant to mention it here. 

The second distinctive characteristic is that the 
license he must pay during the term of the license a fixed 
percentege of the revenucs it receives for tho use of its 
broadcasting facilitie:.. 

COURT : Thet isn't inevitable in the system. 

HRUSKA: It could be a flat amount. 

2 COURT: That is what BMI hes asked for. 

HRUSKA: It doesn't change anything at all. 
It dc jn't chance anything because of a third Cherac :eristcic, 
which is that that percentage or that amount does nct vary 
depending upon the licensee's actual use of music in the 
BMI pool. 

And the fourth characteristic, that that pexcentags 
or flat amount is not reduced if the licensoe obtains “ы: 
directly from the BMI affiliate, 

In other words -- 

THE COURT: Really, it із No. 3 that is the heart 


of tho matter. Everything revolves around the fact that you. 


i 
have got to pay the same price, no matter hw much you | 


lose or how little, whether yov vant the oid pieces or don't,, 
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whether you make tham doal with aomabody else or пот. 


MR. HRUSKA: Оле pric», ons price. And the 


result of that is taat the liccnsec is automatically stripped 


of any осоптпіс incsantive to doal directly with the BMI 
effiliates. Why pay twice for the game music? Why deal 
with the Becttlus or their publisher for the riciit to pay 
twice for thoir large catalog of songs when you ars alroady 
paying for that, you are already paying DMI 
ically, by virtce of 
2ctitioa among 29,000 husincssmai: 


as if those pcople vo-en' 


az pzogzoa comms have the 


to got thexe, but they kare the sanc 


cent of your ti 
X per cont of the time income attributable to evory 


cnt 


using any ВИЙ composition. It is kind o^ a flenting iion. 
It attaches through one uso, and ones it attuchos it applics 
to -- 

THE COURT: You mean ons use in a program. 

MR. HRUSKA: One use in a progran, axactly. 
You could have an hour's program that might use cno BMI 
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composition end 39 ASCAP compositions. 


corm of the blanket licanss. 


THE COURT: Your position really is it is a micro- | 
| 
àl 


MR. ERUSKA: Precisely, that is whet it is. Thor 


is oven no point in trying to devlop rights, to try to | 
| 
get all the rights that arc going to be used in a particular 

| 


i 
|| 


prcgram. You knew you vill never get it. t is kind of 
an obstacle course in which each barrier is progressively 
higher. 

THE COURT: You mean you have to use sona PET 
ASCAP music in every program. 

MR. HRUSKA: No, I don't say that 
aro sene procrams in which that is not tru 
very rare occasion on a musical oregren, 
and cortainly evary category of our programming 
appreciable amornts of BNI music and substantial amounts 
of beth avcossik а and inaccessible BMI music, so уси know 
before you start that the race isn't wortavwhile, you axe 
not going to make it. 

And that is particularly so oa рэк program terms 
because those terms cive that last campeser or that last 
publisher, assuming now you have gone through nine publishers 
to gat the rights to nine songs and there is ona leit, gives 
that last fellow an ixmense bargaining position. I mean, 
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it is a holdup situaticn, roally. And so that fact alone 
makes the possibility ef running this obstacle course even 


more remota. 
THE COURT: Has anybody aver operated n a per 


program basis? 
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MR. HRUSEA: Yes, your Honor, I think that there 


ere very, vary “ox. If that afidavit is no longer in isst 
we have the runb.r. I think of sll the hundreds of televisicn 
| 


stations in this country, six or seven may have per program 


licenses. | 
The num>er is two. I think this whole thing about 
per program Licenses ig c oreke sorcen. i think if wo wont 


through discovery in this coze we could chow that thare are 


considerable efforts exerted to prevent people from Jetting 
per program licenses, but it io in the docree, it is pact of | 

j 
the fects wo are confronted with in this preliminary injuaction 


motion, and as а legai matter I бол‘ think it makes any 


difference, b2cause the fact of the per rogram license із 


just a microcosm of the blanket jicsnes; it has the same 
er әс? 

All right, now, this situation fits the elements 
of a tie-in violation. It fits the olemorts of pricu fixing 


It fits the elements of boycottirg, oxcluciva dealing. 


The labols here are not terribly ir>ortant. 
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What is happening as a basic matter of economic 


reality is that ve have got to deal with BMI for this 


( 
inaccessible music because they have created that naed bv 
creating the pool, by making it available to ovr con- 
petitors on very short notice, end we have got to have it. | 
We can't exist without it. But we hava got to pay the | 
penalty in order to cot it of giving up any right to deal 
with their affiliates. 

THE COURT: Yes. Well, they don't deny that you 
do. They say that is psrfectly proper because as a rule 
of reason it is a copyright pool. I thin: that is what 
they say. | 

MR. HRUSKA: I think that is what they say, tco, 
you Honor, but tio in is per se viclation, prica fixing 
is a violation. Rale of reason dossn't apply. i 

They cite the procass-cracking case, a 1931 ке 
Court dacision, which оз been overruled sub silentio by 
the Supreme Cour: sinsa that day. | 

THe COURT: I am puzzledó; if these arrangements xin 
as clearly iilcogoi as thoy are said to bo, with the — 
of the networks anc tho stations opposed tothan over the | 
years, that they haven't been hauled into court and forcad 
to bohava themselves long before this. 

MR. HRUSKA: They have boen hculod irto court, 


SHITE ETI CY REER ELS 
UNE fee SYR TES COUwY base 


aru em e tower eee 


jkbr 14 JA 169-20 5% 


and their hauling into court by the United States Governmont 
has resultod in partial msesures, end we have been trying to 
live with those partial roesurcs, and wa finally realized 
we could no longer liva with those partial measuros. 

THE COURT: CBS was among the broadcasters who 
formed BMI? 

MR. HP KA: Yes. 

THE COURT: Could you give me a little background on 
how CBS and BHI happened to change their views? 

MR. SRUSHAs I could just give you very thumbnail 
sketch in thet broadcasters did form BMI in 1939. CBS was 
one of the broadcasters in that formation group. In 1859 
CBS divested itseif voluntarily cf any interest in BMI anc 
has had no intersst in BMI since tha tire, and we regard BMI 
as a Frankenstein monster. 


THE COURT: I was going to use tha 


but that is what I thcught you probably weuld think. 


MR. HRUSKA: It is pretty obvicus. 

THE COURT: Don't you think you are bettor off to 
hava two of them instead of one? 

MR. HRUSKA: They don't compete. It Gcasgn't do us 
any good at all. Иа have to take our license frem BMI and 


we Һауа to take our liconse from АССАР. Once we have that 


license and onca these blanket or per program terms, where 
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we can't recuce zmovnt3 


the amount of music we use, thoy aro not 


prica. 


pete fo: monto 


peting in pric2. 


prics 


There 


If you don't got 


conpat 


is 


tia 


no com 


t$ 
pey 


2tition betwaen 


a 


Now, just to ilius 


coercion point 


are not guilty of t 


little wore, 


tie-in because CBS wants 


usa by usa price, there is 


raze this tic-in, 


rs, I understand that, but 


right now PFI 
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able to one because we reduce 


competing or 
-- yes, they com- 


they aro not 


this econci 
says thet they 


to buy from EMI 


the right to all music in the BMI poo... 


no choice 
We hava 
because th 


this music, 


BMI to 


Wo don't 


fulftiti 


Ох 


st the fact 


47 


€-— 


portion of 


cannot possibly excuse ВИТ 


our total roguiromonts. 


can't identify which BMI musi 


herc? , 


ible, 


Now, 


tuo years 


and 
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into a licanse vita BMI, vo 
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"mee 
"tQ 
NESE 


АЛ 


ic 
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and innecessible in another point of 


this 


єп есопохіс factor. | 


H Р tc Ф ' 
Wouldn't you think that if you were grantod a pax uze licanse 
3 | 
that you ought to pay посо for the right to be able to use | 
= - P | 

anything | 
MR, HWRISKA: Ya are absolutely willing to pay for | 


that right. "Act is eza 
went 4-1, 


want сост 


o Library card, 


0617 what the 


in effect, 


you 


have 


got to pay your choro, your fair share cf the administrative | 
expenses of maintaining ihe pool, maint: ining tha supsznarket, 


+ 


„» 


i ‘ ^ А ү і 
maintaining tha patent pool itself. We are willing to pay i| 
for thet. i 

We even propose in our pepers спэ way of paying for 
it which wa think ig probably unfair to carsclvas, and that 
is that we pay a poreontaga of their ac iaictrativs oxponues, 

$ 
which is based upon the percontaye of fecz wa end up paying . 
of ths total BMI proportionate share. 

So wa ere willing to de this. I mean, that is nct 
an isava. I think tha Zanith case metes it pretty cloar 
thet that is ali that a licensee ought to be compelicd to 
do in terms of cottinc that Library card, that option to i 

Li 

1 

і 
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the pool, bearing in min? always that that option 
з very exict- 
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thing which BMI has coerced us to take ру it 


сас». 
optica 


about venting that 


We { hos 
about wanting to go tuürcaga3 that front door. yo mast get 
to the songs. Wa must got to · ісис of the inrzc:ossiblo 
music o; Cur programs are going to go off the air. 
Now, in prico J, kara wa hays 

except 


i to асг) on 


fixing 


Lm J 


порча thomeoclv 
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negotiated price, isn't it? 
You mean betwsen 

THE COUL?: And 

MR. HRUSiA: That's rignt, but a negociatad 
prica on a willica products. in other 

THE COURT: I can sce that you say that you nave to 
buy = lot of things you Cant nt to buy in orgaz to get any 
of them. 


HR. HRUSHA: 5 i n that : if all 


the steel couxponics in tha Unitac oS got tozctho- and 


«tle Lg. 
7 


ough an exclusive sollinc 
А 


еаси Criscoker, 


ivo ti tors 
eit gam able i ; exe goiz xig the next 
bid, bı: 
, we think. 
decision, ang when the time сотон in our 
ASCAP, I think we wil 


is it dessn't apply 


THE COURT: f it @cesn't literally, but why dossn't 
| 
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it otherwise? 

MR. HRUSKA:  Beceuse BMI, аз a practical mattcr, 
has complete control over tha pric2 of the products, the 
copyrights. K-91 was based exclusivoly on the Covrt's 
firding that there was no evidenca that tho individual 
members of ASCA? were not ready, willing and able to 
Geel with the broadcaster í in that case. Well, 
wa got plonty of evidanca here that those individuai affil- 
fates of БИТ cannot daal with ug, and they can't dealwith 
us end wa can © got at them because BMI won't let us. It 
is a vicious cycle. 

THE COURT: I understand 
or cycle or whatever, but don't 
from SMI and ASCAP. 

MR. HRUSKA: It is really not. 

In that case it just happened 

MR. HRUCKA: Tho Court did say that under 

ASCEP consent docree the Court had rate raking power and 

removed tha prica-fixing povar from ASCAP. 
Well, there isn't any provision like that in the 25s: decras 
I thiak that arcumant is not logical, but, in any event, 
doesn't apply to BMI. 

THE COURT: I ses. 


MR. HRUSKA: Now, the Zenith -ituation. We think 
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the cora of tho Suprema Court decision in Zenith, which is 

applicable to this case, is that the licensee may insist on 
paying only for actucl use. 


The Court says that in so many words. It says 


other things, but it says that, ard we think that BHI'sg 


insistence on blanketed program toris is the necossary 
insistence elem2nt in the Zenith case, insisting that we 


pay on зот» basis other than on the basis of actual use. 


rejection cf our roquost for per uge terms and their 


Now, BMI argues that the only thing proscribed by 
the Zenith case is the monopoly holder's insistenca that a 
licensee agree to pay royzlties on products which do not use 


the statutory monopoly, and that each CES program is a separ- 


| 
| 
í 
| 
Н 
і 
| 
| 
ate product so that BMI is entitled to insist th:t we pay = 
samo amount of royalties for every program using any BMI | 
composition irrespective of how many, ore , ton, twenty; it | 
doesn't make any differanca, pay the sare royalties because 
BMI says a program is a product and that is all Zenica 
prescribod. 
I think that argument elides both the language and 
the Logic of that decision. 
As the Court said in so many words, the licensee 
can insist o.. paving on the basis of actual use. 
But more than that, if the amount of royalties paid 
SQJUTHERM DISTRICT Qc GRY RIPORTERI 
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2 by the ltico-see does not vary cownensurately with its use, 
3 doesn't bes; sons relationship to the amount of its use, 

4 then that licensee is going to ba impelled to uge as much 
5 as he practicably can of the patsntae's or tho copyright 

6 monopolist's product. In other words, if he is going to 
7 


| have to pay a lot irrespective of how much he usas, whether 


he uses a little or a lot, he is going to use as much as he 


possibly can, and I think that is «^^t the Zenith case was 


all ; 


THE COURT: Well, assuming that is trua, do you 
think the same observations apply te the per program pos- 
sibility? I know your objections to it on other gxrounés. 


MR. HRUSKA: I think so, becausa take one Progra 


Programs 
| 
New, if you are going to have to use on thet program 
I 
two or three BHI songs because they are, you know, just smashing 
best sellers, and you are going to have sora highly popular 
[| 


entertainer who insists on singirg that Song -- ard th 


at hap- 


pens very frequently -- then obviously you are uncer gome 


form of economic persuasion to use as many BMI comrosítious 
P Y M 


on that program as you can and possibly ciiminate othere, 


because you are using BMT. 


And you know there is some fairly interchansaable 
¥ Y g 


music used on some pregrimns, background music, for example, 


cues, bridges, music introducing somabody walking onto the 
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stage or what have you, and obviously you are going to bs 


impel*.ed to the exten: you ccn without impairing the quality 


А i | 
of that program to use zc much BME music in those categories.) 
Now, whon you do thet, you are giving up competing 


substitutes, and it i: ct simply the customer who is being 


hur: here , who is boing reca to forego competing substitutes, 
| 


n t * TES РР А VU 
who is being forved €t ose ont on tho benefits cf competition. 


are talking here about a statutory monopoly which 


| 
It is the public nå this is a public policy doctrine. We | 
| 


monopolist not for his 


is kind o: ique shis on, isn't 
are talking about only two groups owning practically 
of the music. it is really not the sane 
if you voro choosing between 10 or 15 

Now, if you kncck it all out 
proposition. 

MR. HRUSKA: Your Honor, I think thess 
per program torms amthe very reason we caly have two sig- 
nificant liconsing societies in this country, because it is 
thosa terms that I have just describoc in talking about the 
Zenith caso that compsi you to fill your requiraments out 
of a pool for which you have got to pay the same price, no 
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mattexhow much in that pool you use, that dissuade the 
members of these organizations from leaving these organi- 
zations and competing with them. They know they are not 
going to be able to do it, and it ic only if we can liconse 
music on a por uso basis that there is any possibility of 
such conpetition. 


THE CCURi: 


MR. HRUSKA: Kot on рег use basis; we canrot hava 
a Frankenstein on а per use basis, because that, as Isay, 
relieves tna tie to a large 

Well, BHI makes the argument that Zenith doesn 

iuxpa3vm royaity, it orly ргозсгіра ' pexcantace 

of sales royals 11, ic iust Coesn't make sense. Ic 
shouldn't ba that Gasy ovoid a holdin 
Court. 

The Court says it is wnlavful, 
of that case, zo charga a percantage of 
I can't concsive the Court is going to parmit an o2quivalent 
dollaz e#mount, any dollar amount that dcosn't vary comen- 
surately with tho use. That is just too simpic. 

That argument is made all the time, as a mattor of 
fact, in tie-in cases. 


In Loew's, for exampic, the movie distrib 


TTS 
* ' үп 


TETT 


| 
| 
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that ceso said to tho t5lovision stations, "Look hore, wa 
hava got a whole packac films We have got Treasure of 
Sicrra Maro and w ive got Gorilla Man and we have got 
two or threo othor marvelous films and wo havo got Tughoat 
Annio. It's the sana price for the package. You can take 
ono or you can taka all of them, sama price." 

Purfocsly c5viíouu what is going on. That is what 
is going on in blenket per program terms. 

Nov, a5 I said befora, the labeis are interesting 
in this case, the antitrust pigoon holes. We think these 
facts fit squaucaly in those pigcon holes. Those are per 


izing, boycottinc, tie-in. 


i] 
| 
| 
| 
| 


antitrust laws irrcspoctivse o£ 


Iu 


purpose. 


But I KEI ming back to the i: 


is going on kers, and that is a combinati 


ith it by is very existence and forces you to deel 
і کے‎ 


with it on torus that prohibit you from Gaaling with its 


components, with its members. 


Mr. Hruska, I would lika you to switch 


now, bocarse I think you have covered the morits of tho 


cas2, to the formules for any payments in case I determine 


that there ought to he paymant. 
MR. HEUSKA: Yes. 
SOUCHES N DISTRICT СТГ 


Uc min С Аъ f 
рор ресе ве 


u 


2 


———————— 


SS. 


jkbr 


69 
THE COURT: And I understand your proposals, so 

I would really like to ask you whet is wrong with their 

prposols, putting .-i« 2 whether it ought to be 70 or 65. 


MR. HRUSKA: Yes, I will. Althcuch I would just 


quickly like to correct a etatcment thet was mado, that 


we don't contend for lhe methodology. cf the 70 por cont. 
I mean, it is juct potontly оросіопз ag an avoragirg of 
avoraces 5f unccgual things, bet apart fron that -- 

"HE COURT: If wa got that far cwn the road we 
can sit in a rocon and try to figure out what the proper 
factors ar. 

MK. HPUSNA: Your Нопог, chviouwrly wa fasl the 


motion, withars cur concent, ought to be ianied, but 


ЈА 


B 


is to be gri.:ed on consent , we 691 that chos? torms ought 
to ba equit: 1c. Thore is по pioof ir this record oz in- 
dication in this record that Bill neods, in orior to fulfill 
its stated osjoc ava of weintaining the status qts, necds 
anything mor» tho» basically that pa.inon- ecnadu 
Now, we have got a nav idea ln che саза bout -- 
TER COUNT: Have yorr pocple ox «лүуойу сохраёбоа 
hou weh your cítoz rosld inount te ав compared tc their 


prope irl? 


MR. HRUSNK: Yas. If vo xore paying BHI last year 


——— ml 


oo 


| 
| 


on that basis wo would have paid BMI ».ughiy a million sevan. 
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TEB COURT: And you actual у paid a million three. 

МЕ. BRUSKA: А million six. 

ThE COUPT: That was close. 

MR. HFUSKA: Very close. 

THE COURT: Of course, there is a greater volume 
this year, and there would bs a highor payment. 

MR.ERUSRA: Of courte, because it would be on a por 
use basie. You kroy that paynent schedule has been in 


existence since 1968, excopt for these moZifictione that 


respect cf a prinsa tine feature use of а 
something tc 72 cants. I think it was 36 to 72 cents. 
And interes:incly enouch, they increased that ayain іа the 
third querer of 1969, it vent down again, and still ӯ ued 
members . 

"HZ COUNT: Lot rz ask ycr this: Ca ^na basis 


of your proposal, that is, to pay their costs or whatever 
you var to cail them, plus г share of their overhead, what 
happens if they feel thet their affilintud deseiv: mose and 
they increase thosu costs? You cre talking abont tho 


fixed present costs. 


MR. HNUSKA: WE cre talking cbout the eitzeordinary 


provisional remudy of forcing us to psy сопе monsy when the 
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case is going the othor vay. 

THE COURT: I understand that. I am asking you 
what is your preposal? You ara proposin:; to hitch your 
wagon to this particular schedule, is that right? 

MR. HRUSMA: That's right, bacause і. has bsen 
demonstrated to be highiv effective. 


THE COURT: All right. 


MR. HRJSKA: Tan years BMI has tripled its memkerch: 


while ASCZA? has doubled its marbarship. ‘This payment 
schedvie is, if anything, a ceiling on what the prico 
tablishablo in a competitive market would be. 


< 
л. 


Vie think we are going глёо1ју fer in adoptins 
schedule. 

Now, I have talked about -- 

THE COURT: I would want vou to cemment -- putting 
aside the mnathedology -- as to what is wrong with 
approach of paying a percontago of whet you ultinatzly 


agree to pay ASCAP. 


I know ASCAP's views, or at least I think I do. 


| 
| 
| 
| 


р 


HR. HRUSKA: Well, basically, I don't think there is | 


anything inthe record to support it, but right now, like І 
say, we haven't agreed to pay ASCAP anything, and if we 
want to start paying BMI right now, there is only ora basis 
on which we can do it. 
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If it turns out -- which I don't think will happen - 


| 
| 
| 
but if it turns out, just arguendo, that we were to pay ASCAP 
on some other basis scme more money, BMI could apply for 
further relief, but there is one point here that I really 
want to focus on. It is important. 

BMI says thai if we pay BMI on a per use basis 
and pay ASCAP on a blankct basis, we are going to favor 
ASCAP music. 


THE COURT: They say that you say that, re2lly. 


MR. HRUSKA: We don't, you see; that is what I 


| 
| 
want to get to. We don't say that. We say just the con- | 


trary. If this grant is conditioned on cur payant of 


BMI on a per ugc basis, in accordance with tho PII paywont 


| 
| 
| 
і 


schedule, our judgment, our conviction that ultimatcly 

is going to kz made to recoive payments for thie year on a 
per use basis as well, that conviction of ours is obviously 
going to be strengthened. 

What Y an saying is wo have asked in our complaint 
for per use terms retroactive. 

THE COURT: If I decida in your favor hera, you 
mean that Judge Ryan -- is that what you are referring to -- 
will follow that pettorn? 

MR. HRUSKA: No, your Honor. I think if you de- 
cida in our favor hora Judge Ryan will have nothing to da- 
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THE COURT: Haaning what? 
MR. HRUSKA: Moaning thet we will wit 
that consent decree proceeding. 


COURT: I s20. 


MR. HESSZA: 


into that procesding ve 
infringement litigation which wa have gotten 


We cowidn’: eliminate BMI bacause their consent 


ne 


have that бург of provision, but we did with 7 
tried to work somsthing out 
, 


work, I think. And ve havo 


think that thase facts cppiy 


And th: fact of the 


Ree 


eg b 3 eg ume 
Е © А aGscigrion, 


should be, upholding these position; end wu ега up 


paying БИІ on а par wee basic right иг іл accordans 


their paynent schea 


— MÀ] 


wa aro just goiac to 


well. 


—M 
——S 


I mean, we aza taking risks hers. 
question about it. Nothing is certain in litigation. 
We are lawyers, ond it is businessmen that hava to maka these! 


ae ante 


decisions. Va con tol; them vs thirk you have got a cold 
Y g 
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case, that these poopie are obviously violating the anti- 
trust lows, but рото is vays e quastion mark. 

THE COUXT: 

MR. HRUSKA: I neve basically cempleted my argu- 
mont unless there is anything further your Honor would like 
to ask. 

ї am vory glad to have 
this solid argurs this mozaing, but I hava reed, with 
the excaption of the i cr ra thing you were talkirg about, 


I have read all the papers end they have bean vory helpful 


on both sicas, end I Chin 


MR. HRSA: 
pat in a reply to the BMI 


usually like to r^ply in wrzlti:dq. 


retusa you the oroortunity, 


but I think it aught te ро аспе ory actly bkecense I am 

sura BMI want and Y vent to act un this q.ickly, not pro- 

cipiteusly, by the and cf the mouth, possib.y becauca I am 
going away after that. 


MR. HRUSKA: Could ve hava unt] nes: Thursday? 


н e 5а 


yhis їз Friday; wel), if yo. could gut 


STATES Cau. tone 


Cup iP ae s atn) 23:80 


jkbr JA 169-37 


it in sooner it would be helpful because I would like to 
get down to tho ultimate thinking on this. 


MR. HRUSKA: If I can, I will, yes. 
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THE COURT: Mr. Dean. 
| MR. DEAN: If the Court please, my name is Arthur 
H. Dean. I appear on behalf of American Society of Ccmposers 
5 : , 

| Authors and Publishers, et al. 

Firat, your Horor, I'd like to hand up a supple- 
mental affidavit of Mz. Finkelstein thet was sworn to and 
| served yestexday. 
| If your Honor please, ASCAP has a very linite 
interest in these proceedings, but has nevertheless a 
very important position t the members of ASCAP. 

As your Honor i3 avare, ASCAP was organized in 
| 1914 by Victor ¥erbart and а number of other leading 
! authors and coxooserzs who vere having great eifficuity 


| ; : Ме” : a 
| at that tine in baing able to collect for their copyrighted 


16 ji 
i music. 
U 1 , E 
li In Europe the auihors and compcsers sccietics 
| 
1 were governmental instrumer.talities and the money wes 
142 ! 
| collected by the government by taxes on restaurants OX 
| 
W : 
4 casinos or tueütros where treir music was played, and the 
2) 4 
( government was the official recorder. 
" 
25 W Р 
| Then after the Aliien=R shell czse, a consent 
x | 
decres was worked cut, and the administration of ASCAP 
on 
&^ ы 


Ñ ever since that first consent decree has been under 


the close supervision of опе of the judges here in the 
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Southern District,and the Department of Justice also has 
an interest in the operation of that decree, and the dis- 
tribution of all of the net income of ASCAP has to be made 
under the various formulae that is set forth in that 
decree. 

ASCAP set up a method of trying to record all 
of the copyrighted music that is played by the various 


agencies, and with the approval of the Department of Justice 


and Judge Ryan, we retained the Joel Dean Associates, no 


relation of mine, but a professor at Columbia, to set up 
this testing of the way the music was р1ғуе 
was distributed. 

So ASCAP, as a society, under the consent decree, 
is prohibited from distributing its reverues except in 
the precise manner that is set forth in this formule. 

BMI, on thc octherhand, can co cut and buy 
music from individuals, and they often go ^ut »*- enter 
into contracts in which they guarante2 that if a — 
vill resign his membership in ASCAP, that they will рау. 

. 

him large sums of money, even though he doesn't write any 
music at all. 

It is in the record that BMI has paid out in the 


years '59 and '60 as much as a miliion, five hurdred 


thousand dollars to 12 members of ASCAP on the condition 
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that they resign, and some of these payments go for their‏ 


entire life, and they go for various periods; whether or 
not they write any music, a assign their licensing rights 
to EMI or not. 
Now, A р is prohibited from doing that. 
Tastes in music change, of course. But 
basically the ASCAP repertoire is based on the well-known 
classical themes, the well-known popular themes. 
Some of the greatest librettoists and songwriters 
of America: have become members f ASCAP. 
been one of the leaders in the development of symphonic 
and rac um ali classical music. 
the tastes are for rock 'n roll 
for hillbilly and western music oz for the henes that 
“popular in show business, à 2M not being prohib- 
ited by any decree, has been very astute in being able 
and pay tnese very large sums of money, end 
in increasing its membership. 
B . 2MI was organized by the broadcaster3. 
It is the creature of the broadcasters, Quite trve- 
5S and NBC have turned their stock back to BHI, but 
in its charz^er, no broadcaster can seli its stock except 
to anothor broadcaster. 
It was organized by the then-General Counsel 
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of CBS, Sidney Kaye, who until very recently was its chair- 
man, until very recently was both a director and General 
Counsel of CBS. 

And there is a long history, vhich is quite 
natural, on the part of the officers and dircetors of BMI 
and the broadcasters, of using every means of which they 
could think of to try to push down the cost of the ASCAP 
music and to dixect their musical directors to use the BMI 
music on the ground that they controlled it and they were 
the stockholders in it,ond they got back their net propor- 
tionate after their expenses. 

And there has been a long history of this in the 


varicus cases bofore the courts. 


as ASCAP is concerned, we don't have the slightest cbjection 
2 J 


to this suit that has been brought against CBS by Bil, 


I wculd like to make clear, your Honor, as far | 
! 


end we don't take any position on this case that РМІ has | 
broucht against CBS, and we take no position on their 
alternative request. for preliminary injunction to prevent 
infringements of their copyrights. 

But the one point I want to emphasize is that 


І don*t think you can compare the entire repertoire of 


ASCAP, which is available to all the musical directors 


id... 


who are directing prostrams on the networks, or on these 
п pres 
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voluntary programs, or identification of music programs 


or the amaccur 


compare the ruc 


for margarine ,an 
that 

that 

hundred 


a symphony. 


So my point ів you can't compa 


thousand 
the fact thai 
relationshio 
out to be pai 


is paid to BMI. 


fe think 


it would be 


This 


have tired to propagate 


that is that ec 


piece of music, 


weigh them like 


trying to compare 


thet would be a compic 


because it is like trying to 
125 somebody writes a theme song 
time the advertisement appears, 
che networks; now you compare 
then you'd have maybe a 


thene sony to one time for 


numbers with 


Lion Fords 


n1 te Le 
amount AS 


ту е ~ o 
wnacovoz 


CONS by ASCA? 


t2ly imoroper, 
toly inapprovriate typo of ro 

aná the 

a long 


equal to every other 


and all you had to do t*-s count chen or 
fungible bushels of wheat, insto3 


som2 well known cong or well k 


Vt ha ETT, 
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symphony or well known melody writton by а famous song- 
writer to something that had just been written for the 
purpose of selling one of the coca colas or something like 
that. 

I hop2, your Honor -- I kncw you have 
abundance of pavers in this case, but I do hope 
will have an opportunity at leas: to read through 
the pages 7 
Finkolctcin's 


THE 


"T TTI o 
THES st ave © 


MR. ЫЗА In those 


Dy wrivcocz. 


4 


Accentuate 


first song э second пап 


Bacharach. 

Ifyou then move on te Irving Bir in, «е could 
‘go over his famous : от There and А. cxonder's 
Ragtime Band, Eo Careful, It'i Cheek Ts. cheeks 
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Easter Paradc, S 5 America, £o forth, or you could 
go to such distinguils;si2 composers as Aaron Copelend and 


George and {fra Gershwin, Oscar Hamnexzstein or Richard 


Rodgers or Alan Jay Lerner OF Fredericike Locue or 
JOhn Merzcor or Jul: 
You could 1:. cuci ; klahoma, Surrey With 
The Fringe On Top, 
to emphasize that al*kough they 


usic change and people differ about which 


cf music they like, 


music, 
you cen conpcc. 


I don't 


istworks eventually work ovt 


Your попог hes aiready mentiors 
what the notworks : vant, whatever 
place on the mathed of payment, Vhat they really want, 
what their direvtors of music have alua з said they 


wanted is the riyht, without wanting any time of gcing 


to people directly, of usina any piece of music or any 
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bar of music, if you please, іп the entire ASCAP reper- 
toire. 

Now, there is one big difference betweon ASCAP 
and BMI, and that is that the members of ASCAP reserve 
to themselves the right to license people directly. 

THE COURT: In the membership eyrecment. 

MR. DEAN: Yes. ASCAP has only a non-exclusive 
license, and the owners of the copyright who are members 
of ASCAP have got the right to enter intc direct agxee- 
ments, but BMI has exciusive licenses. 

THE COURT: Аз a practical matter, do any ASCAP 
members enter into private negotiations? 

MR. DEAN: Occasionally. Not very citen. 
They have the right to do it. In the ASCAP articles 22 
association, and according to the formue set forth in 
the consent deczoe, some of the more Famous mombers of 
ASCAP have agreed to sake a somewhat lesser rato of 
distributicn, and that goes to the younger members 
in order to encourage them to be in there. But if they 


went to, they can erter into direct negotiations. I 


thinks nat tnis essentially is, whatever form it eventually 


works Out, it із an attempt by the networks to reduce the 


orion that they pay ASCAP and BMI for the music that they 
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Thiz is not the time to argue the an .trust aspects 
of it, but I thinkine antitrust aspects have been worked 
out for years with tho Department of Justice and I don't 
read the Zenith-Hazeliuine саве in the care way thet Mr 
Hruska dcos, 

I wovld merely also like to poiutcut that ASCAP 
has countercicined іп this action against CBS, DMI, the 
plaintiff? and also against RIC" brougit into the action as a 
counter defendant for violation of the antitrust lewis baced, 
among Other things, -a tho monopo.y power that taese broad. 
casters exercise: over the prime tine of television staticns 
in pract :ajly every important city in the United Statcs 
and whai we allege is their 111ел21 attozpt to use this 
monopoly pover ceajnst independent writers end publishers 
of mesical coaposilticns. 

So, the one major point that I want to mae, 
which I have поле, ів the fact that we doa't think that 
there ought to be this percentage betwean BMT апа ASCAP. 

There is one other matter thai I don't quite know 
how cecurred, In going through the posers snbonitted oy 
CBS we discoverod for the first time two laya азо, your 
Honor, on Wecnendsy, to be exact, we saw a reference to 
this so.caliicd “n camera affidavit of course] fo: CDS which 
we had not previously been aware of. We had noi received 
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с̧р2... dien 
а.сору. We. had. not bad any. notice of 1t... ... — 
parmar, Mr, Steyer, called counsel for. C35 protesting.. 
this procedure and we have now been given copies of these 

wars іп camera, It secos to us that serving these papers 
4n camera without notice to us маз a violation of Rule 5 
of the Federal Rules of Civil Procecure. The matter is 
now being adjusted and I hope procedures will be regularized 

In auruary, your Honor, I'd like only t» enphas ize 
t whatever your Honor considexs to be lis jurisdiction 
to grant the type of relief that is requested by BMI against 
CBS, it would be in this case coupletely inappropriate to 
measure thes relief by e yardstick applicable to ASCAP. 
Thank you, your Honor. 
THE COM: Thank you, Mr. Dean, I would Lise to 
ask you this question: I clearly unéerstend ASCAP'S 
position as to Bil's proposal, Does ASCAP have a position 
ag to CBS's offer, that is, te pay on à por use basis 
pendente lite? 
MR, DEAN; We would went to yorit out our CM 

method of compensation that CBS would pay us. What 
indivianal agreewents they should поке with BMI ve don't thin 


ів any of ouz concern, cxcept the fact that ме doen't think 


in this proceeding by BIZ there ought to be any percentage 


relationship. 


- 


SOUTHEAN О СТСТ ОКТ МЕРКА 25 


Ола SYA OUT с 


44.1697 85 
CCUR7; Very good. Thenk you, 


TOPKTS : fay I just have а minute, your 


My nane is Jay Торкіз of Рол)... 
Weiss. We represent feus individval senguriter defendant: 
your Honor, and I have 5 brief which bes been served Мау 
I hand it ор to you? Т can pleasuradly assert to your 
Honor that 4% is the shortest piece of paper in this pro- 


" d 
cecáing filed this morning. 
CCURT; I con feel that. 
MR, TOPKIS: тле cnlj point I woulé аса 
what Ambassador Deen geid, your Honor, is tio points 


+ -- 


First, so fer as the desirability of SHI being paid for 
the use of its music, b 
committed зо sceing other songusltere palą for she us 
their music, but ме object most bittcrly to any suggestion 
that since we cre ASCAP songwriters thet BMI is entitied 
to he compensated on the basis of a реге ie ;е of mat 
is paid to ASCAP. Our reason for it, аз Ambesacdor 
Dean said, ів that we think we are producing Ccdiiloec 
and they are prouucing Fords, 

But X could borrow from Hr. 


argent abcut the ecupotition thet is 


УИХ | Ji Ow be ed. Се 2 
CAFE SCAT) Үз. 
мА 
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BMI end ASCAP today by calling to your Honor's attention 
that were you to igsue an order saying BMI dererves 70 

per cent of what ASCAP gets you might put it in the | 
Federal Supplenent bu? 1 you that CMI would put it | 
in every trade paper going, and that is of criticel — 
your Honor, because з te 26 гау be that at some point ue 
due deliberation and 'ull hearing on tke facts, and the 
taking of all appropri) ¢ teatinony, a court might be able 


to say that EMI's music in gross is worth a certain per- 


centage of ASCA?'s music, or that ASCAP'’s music in gross 


is worth a nultiple of RIIT' i „ I vangectfully suggest 
that it is inposcible to make any such determination on 


OCA 


affidavits that hee boern eubmitted to your 


а; 
| 


Honor here and I would call to your Honor's attention, to 


pols%er шу orcurent, the proposition that so fer as I'm 
ә > A i 


حا حا TID‏ 


avare notzing in the copyzizgut law or eny other gront of 


aww 


jurisdicticn to this Ccurt enpovers the Cou 


utterly unprececcnted relief in a copyrigit 
payaüents pengente lite, її has never bein 
think that there is a cizcurstance in vhich should be 
done, and most cmphatically. 

THE COURT: De you believe that “here should be 
payment? 


MR. TOUXIS; I think that we are let off that hook 


НКЕ ИСТ CO: и: Te 


-£6 
жабыл ыс, E SATAN DW S... $5 m 


by the. fact that CBS. орз. сопе fommerd.and offered, to unke.... 
payment and I think something ought to be worked out between 
then, doubtless with your Honor's cooperation, but I wouiu 
balk only at the idcathat it should be set in terms of a 
percentage of what ASCAP receives. 


TIR CCURT: Do you heve any views as to CBS's 


—— —Ó— eer — — 


proposal? 


MR, TOPKIS: No, I do not, your Honor. 


—є 


THE CCURT: Finally, ола maybe this is unkind to 


ask, Iwill ack is there anything differeat to be expected 
at least at the ЛА in the position of your clients 
and ASCAP ia gerc 


for your Honor 


+ 
ee Ee 


I can teil you *à 
THE COURT: It isn't because it wes clearly seen 


ahead of tine but jus зе your Clicrts wanted their 


own representation? 
MR, TOPXIS: 


Honor m occaozí^a at least one of my clients hes instituted 


| 
| 
| 
| 
| 
| 
| 


litigation which took the position zathor different fron that | 
which ASCAP -- 

"IS CORT: I know that might happen, of course. 
For my own adventage, I guess, I'm trying to see whether 


I'm dealing with a three-headed monster or a four-headed 
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monster, 

МЕ. ТОРКІЗ: I think might be about а 3 1 
monster, your Boner. 


do rou have anything 


UR, SHAPIRO: ONKINE monsters, your lcnor,if 
BMI is the Franbenstex i think I con fi 
what CB we Dr. Prankenstein, 
Your Honor, I would just 
end iy, Topkis? 
stend vory 
conpetitor to give up a convetitive advar 
me inpels thelr 
Ee CCURT I think 
I think they not о ject to the 70 
Object to the 327. of the equaticn 
MR, SEAPIFO: Yes, n that, your Honor, 
Old enough also 00 prever Irving Eerlin to the 
that CBS chowld be ccnsidgerea the export the 
question of ubat lo needed in todey's comretitcive entertain 
ment merket, and S says that 1% is the LHI repertory that 


is nccoa£ for 593 survival and -- 


They haven't ceid that АЗСА? isn't | 


NO, they haven’ i 


erro Mt " 


JA 169-77 89 


Тиз COURT: They heve talked ebout BMI. We are 
dealing with ЕМ: 
Yen. your Hones, but I think thet 


up because while 


sunera, in the ASCAP 


ppropriats ratio for con. 
pensation, 

But, on tae more Yundatental qrettion, your Honor, 
of reerviting end the question of injury, Exhibit to fir 
Cramer's reply aftidavis haz an article from the RecorG 
World which 
ASCAP which 

perations for 
1004 gm for new members 
is paying orf," and it 5 оп and names come newlye 
electcd meskerg your Honor, uno have nedethe move to 
ASCAP. RAG Б away fron DMI, your 3oncr, and 
that is th: (lem nd as far ап advertising ir 
concerned, outside the Federal Sucplenent 11,000 


advertiserents such cs Exhibit A to the Cremer 


affidavit оге veing propesed by ASCP 


SANTEE OPER SY CONT REPU TES 
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< 


co 


cp8 РЕ ЈА 169-53 o 


= ..... CBS. says that on the beris. of their proposal they 
would have paid a million,seven hundred lest year instead 
of wnat thay say is 2 million, six hundrod thousand, Our 
figures are that we were poid & million, three nuadred 
thousand lest year. put I would like to pcint one thing 
out: that in 1969 CIS had agreed to pay and paid, as I 
mentioned earlier, five million, сіх hundred thousand to 
ASCAP and ir ccnnecticn with thet, during the United States 
v. ASCAP hearing in the trenscript CBS said t at that kind 
of premium thet they were paying in paying that kind of sum 
to ASCAP wos worth the avoidance of reporting problems, the 
record keeping, the avoidance of the accounting, the auciting | 


and the disputes It doesn't seen that the per use approach 


would have the kind cf benefit that CES sjains to bove had 


a 


in making this large lump-sum payxont to SSCAP end it is that! 


kind of disparity in treatuent that is propoze by CES that 


creates the danger to tne existence of LX. nere. 


ct 


Your Honor, I would like to mike сле rogu*5 
that is for pernissicn to cubnilt a affidavit on the payment 
schedule that CBS has allucod to in its papere, 


TPECOURT; A11 right. i would like to get thore 


papers in, if I could, by the close of business on Wecnesday. 


MR, SHAPIRO; We will undertake to do tnat, your 


Eonor. 
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MR, ERUSKA: Yes, 

THE COURT: I think the, perhaps, praguatic 
approach to this motion, r¢éicularly since there are 
responsible е??? з being cxpressed on both sides to try 
to find a solution for it, would be for me to reach a 
tentative decision about the gross question about whether 

мъ cud power to do something and 
whether is appropriates to anpronach this from one point of 
view or ther, and to meet with counsel just for dis- 
cussion out what my advence views ere to see if it can 
generate the possibility ог something all of us gree to 
make sense for c while, 
ІГ I proposed to go the 
МЇ of а compzriccn to ASCAP, then it 
to me 1% would be proper for ASCLP pernaps to jel 

in part of these discussions. Unless I propose to go that 
route -- I'm not trying to suggect one way or the other at 


the moment -- it doesn't seem to me песез: асу for ASCAP to 


ASCAP's counsel agree with that approach to the matter. 


MR, DEAN; IC your door please, there have been 


sEevertl statement % seem to us a misstatement of the 
facts ond missta 3 of the other cases. I would like 


in behalf of ASCAP therefore to bs present, rather, when 
p 2 ^ 


1 
join in those discussions, I say this to see whether | 
| 
| 
{ 
| 
l 
| 
1 
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2 anything is worked out. For example, in Mr.Cramer's 


3 affidavit in paragraph 21 he states that ASCAP has got 
4 people joining on the basis of meking then sizable guarantee 
E We are prchibited from makinggierontees. We haven't made 
6 them, 
7 There were a number of other statements here this 
8 | mornin, about the difference between a program and ^ рег use 
, | type of license as to which I think we'd like to be heard 
10 in case they come up Thank you, your 3cnor, 
13 | THE COURT: А11 right, thank you Thank you, | 
| gentlemen, | 
| 
| 
| 
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SOUTI'ERH DISTRICT OF NEW YORK 
- — - - - - —- - = ЕЧ - - — -— — — — = - -X 
COLUMBIA BROADCASTING SYSTEM, INC., 
: 69 Civ. 5740 
Plaintiff, ДА v.d 
REPLY AFFITAVIT I 
-arainst- SUPPORT OF ОТТОП 
FOR PRO'PT TAL К 
AMERICA! ecnerz2mv OP COMPOSERS LIARII TTY e ` 1 
MERICA! I Y OF С Š L LIT i 
AUTHORS AND PUBLISHERS, et al., COMPLAINT _ 
Defendants 
- = = = - = - = - = - = - — - _ = _ - -X 
STATE OF NEW YORK ) 
+: $8. 
COUNTY OF МЕЧ YORK ) 
AMALYA L. KEARSE, being, duly sworn, denoses and says 
1. I am a member of the Bar of this Court anc of : 
firm of Hughes Hubbard & Reed, attorneys for defendant Broadcast 
Music, Inc. ("BMI") and others in the above-entitled action, and 
am familiar with the facts and proceedings herein. I ma this 
affidavit in support of BMI's motion for a prompt trial of the 
liability issues raised by the complaint herein 
2. In the conference held before this Court on Marea: 
1971, counsel for CBS stated that it was conceivable that the C&S 
claims could be tried "at the end of the year, or at tne enc of 
the. fall", assuming severance of the ASCAP counterclaims (Trans- 
crint p. 23; see also p. 24), Now, however, CBS resvonds to 


PMI's motion with a discovery program 


designed 


to take 


1 


5 


Considering, the nature of this planned deluge of discovery 


(discussed in BMI's memorandum submitted herewith), and consicer- 


iret 


‚Г the unnecessary discovery already conducted, it 


pt UT 
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appears that counsel's earlier estimate was the fairer. 

3. CBS surmests that it will take the depositions of 
approximately 40 persons, averaging 4.5 days apiece. The first 
such person listed by CBS 15 ASCAP's General Counsel Herran 
Finkelstein whose deposition was commenced on Avril 14, 1971. 

We wish to bring to the Court's attention at this time what 
transpired at that session. 

4, The deposition commenced at approximately 10:45 &.-. 
and continued until 5:15 p.m. with a luncheon recess. The trars- 
cript of the testimony is 170 pages long. More than 100 pages оѓ 
this testimony apparently relate to CBS' proposition that it is 
essential to CBS to have licenses to use many if not all of the 
musical compositions in the ASCAP repertory. This in itself 


might not be cause for comment but for the fact that this 


roposition is admitted in 9 15 of ASCAP's Answer. 
5, IRENE, cs re-established this proposition 


early in the day (Finkelstein Deposition Transcript 46-47): 


"a. Let me ask you this. Is it true 
that large-scale users of copyrighted musical worxs 
would find it wholly impractical to deal with 
individual copyright owners to fulfill their require- 
ments for music performing rights? 
A. I believe they would. 
Q. Is CTN a large-scale user? 
A. Oh, yes." 
CBS then proceeded to elaborate on this conceded point, asking 
questions as to the geographical distribution of the ASCAP 
members (pp. 48-52), the size of the ASCAP repertory (pp. 52-61), | 


the numer of compositions added to the repertory each year 


(including, yuestioning on the 1969 Annual Report issued су tre 
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United States Rerister of Copyrirhts) (jp. 61-67), as well as 
the followinr questions which are some of those which consumed 
the last 70 pares of testimony: /@ 


(p. 107) "Q. * * * Is it true that no user of 
copvrirhted music, includinr СТИ, could ever 
hone to communicate with all the copyright 
proprietors whose property it desires to use?" 


(p. 108] "Q. Is it true that CTN could not hope 
to communicate with all the copyrirht proprietors 
whose property it desires to use?" 


(p. 109] "Q. ak ) ser of the Ed Su 
Show, 


A. 


Q. Could he hope to communicate with all 
of the copyright proprietors whose property he desires 
to use?" 


En. 110] "V. How about the producer of the Ă 
Griffin Show, could he hone to communicate wi 
all of the proprietors of copyrighted music th 
he wanted to use? * # æ" 


егу 
th 
at 


(pp. 111-12] "О. Let us think about what a 
like CTN would have to go through in order t 
this first in atterotins to comr icate wit 
members of ASCAP, the member may be away from his 
regular address and there may be no way to reach 
him; is that true?" 


о 
h 


[р. 116] "Q. Now when CTN or the producer of CTH 
programs attempted to communicat with ASCAP 
members for the purpose of licensing their music 
directly, that is, not throurh ASCAP, is it true 
that the member might not have the facilities to 
reply?" 


(рр. 116-17] "Q. Do you think that this 15 an 
important point on the subject of the difficulty 
that CTN or the producers of its programs would 
have in attempting to communicate with ASCAP 
members regarding direct licensing?" 


(p. 118] "О. Do you know how many estates own 
interest in ASCAP compositions?" 


[р. 119] "О. Сап we agree it is a substantial 
numer of oactates that have interests?" 
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(p. 120) "Q. Is it true, then, that all the 
problems for the user of locatine and dealinr. 
with ASCAP members are compounded in the case 
of estates? 


Q. Are there conflicting, claims 
regarding the ownership of a substantial number 
of ASCAP compositions?" 


(р. 323] "Q. Is the possibility of conflictinr 
claims as to copyrighted musical compos tions 
perhaps the reason for the desire of users to 
obtain indemnification?” 


[p. 124] "Q. If you were г user attempting to 
license all of your music fror ASCAP members 
directly, wouldn't you want an indemnification 
from the members who granted you licenses?" 


[р. 125] "9. You believe that it is the position 
of most users to want an indemnification from the 


peonle who are licensing, music to them? 


Q. Do you think it makes sense for a 
large scale user like a broadcaster, to obtain a 
flock of licenses to music, direct licenses from 
writers and publishers without receiving, indemni- 
fications from those writers and publishers?" 


(р. 326) "6. In the negotiations which would 
transpire between a broadcaster and writers and 
publishers of music, or between a program producer 
and writers and publishers of music, those nego- 
tiations to the extent they dealt with the subject 
of indemnification, would be more complicated than 
they would be had indemnification not been a 

sut ec. of the negotiations? 


MR. STEYER: What are you asking for now, 
a legal opinion or his judgment as a businessman, 
or what? 


MR. HRUSKA: His judgment.” 


fp, 227] 9. Mr. Finkelstein, let's assume that 
I am a producer of a television program and I hear 
a song, on the radio and I like the song and I want 
to use it on my program, and I fo to my musical 
director and I whistle the sonf, for him and he 
likes it too. And neither one of us know the name 
of that song or who wrote it. 


How would we go about finding, out 
who the copyright proprietor of that song was?" 


JA 174 | 
, ' 
(р. 128] "9. The question is, how до I ғо about 
findinr out who was thc copyright proprictor of 

that sont." | 


(p. 129] "Q. It is true, isn't it, that musical 
directors or band leaders have the ability to 

| orchestrate a piece of music once they hear the 

| tune?" 
{ 

| 


“о. в а # Is 1t true that direct licens- 
ing, would be unworkable for CTN with respect to 
spontaneous broadcasts, such as the Merv Grifft 
Show?" 


n 


(p. 134) "9. Is it also true that direct licens- 
ing, would be unworkable for football panes?" 


| 

(р. 137] "Q. Do you agree that clearly there is 
| not enough time for CTN or the producers of CTY 

programs to approach either ASCAP or the member | 
| in interest and negotiate а license for suc! ! 
| spontaneou. or live performances?" | 
! 


(р. 141) "Q. Is it true, Mr. Finkelstein, that 
direct licensing, would be unworkable with resoect 
to all programs filmed on the day of broadcast or 
taped on the day ^f broadcast or filmed or taped | 

| shortly prior to broadcast?" | 
| 


(p. 152] "Q. Let's take a program like the Ed 
Sullivan program. Would direct licensing be workable H 
for the Ed Sullivan program on the assumption that 
4t is filmed or taped on the day of telecast?" 


| (p. 143] "Q.***If you were directing the affairs 
CTN, Mr. Finkelstein, would you consider this a 

workable system, direct licensing for a propram suc: 
as the Ed Sullivan program?" | 


"9 
^ ——nÀ— 


| (р. 144) "Q. What would it do to a musical variety 
| program like the Ed Sullivan program to be confined 
in music uses to those compositions which could be 
licensed directly from writers and publishers?” 


(p. 146] "Q.***Now I ask you, what effect would ! 
| there be on a program like the Ed Sullivan prorranm ‘ 
| 1f CTN or the producers of that program were confined 

in th music used on that program to those composi- 
tions wi.'ch they could license directly from ASCAP 
members?" н 


(р. 158] "Q. Were the detailed representations mace 
in the Sives affidavit rerardinr the difficulties 

that CBS would encounter if it did not have the un- 
limited right to use any composition in the 

repertory or the BMI repertory, consistent with the 
statements in your earlier affidavit?" ' 


—P 


: 
a 


C /e. 


x : e 
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(о. 149] Сар, Is it true that the nortions of 
the Sipes affidavit, to which you refer оп pares 
7, 8 and 9, are consistent with the statements in 
your earlier affidavit?" 


re. 152] "O. Do you arrce that Sives affidavit 
illustrates how the absence of a license from ASCAP 
would force CTN, in the oneravion of its network, 
to dictate which compositions тау be nerformed 

and even to censor compositions already perforred 
on prerecorded broadcasts?" 


[ор. 160-61] "Q. Suppose CTN did not have any 
license from ASCAP at all. Would it b2 in the 
position of havinr to dictate which compositions 
may be performed on its programs and even to censor 
compositions already performed on prerecorded 
broadcasts?" 


Ip. 1809] “dG: Do you believe th.t CTN or the 
producers of CTN programs could obtain rights to 
all the music they want to use, ASCAP music they 
want to use, on those programs, confined in their 
dealing to writers and publishers?" 


(p. 165] "Q. Let us assume that CTN and the 


producers (f CTN programs attempted to obtain 


licenses d.^ectly from ASCAP members. Would they 
be able, in uch attempt, to maintain their 
current level of usage of ASCAP music?" 


Ср. 166] "Q. Even bv spending more money, how 
would CTN and the producers of its programs obtain 
sufficient performing rights licenses from ASCAP 
to be able to maintain their current level of 
usage of ASCAP music?" 


Ср: 1761. =. If СТВ [sic] had no АЅСАР license 


at all and persisted in not having an ASCAP license, 
it, too, in the long run would be injured?" 


Not once during the deposition did ASCAP :;:ter»t 


to curtail this line of questioning even though it had conceded 


CBS' proposition both in its Answer and early in the deposition. 


7. We believe it is clear that if this Court does 


not fix an early trial and require CBS to confine its discovery 


to relevent matter- эга matters vi:ich are in dispute, this 


_————— o 


action could be drawn out indefinitely. ЛЄ 


WHEREFORE, BMI respectfully requests that its motion 


їп all respects be granted. 


РА / Pd 
MME: 


————— ل لے 


Amalya L. Kearse 


Sworn to before me this 


26thday of April, 1971 


ge Me ta 7 РР 5 ИЩ 
Notary Public 


GERALD 8. WALD 
Notsry Pet ic. State of New York 
No, 31-2:01-*Q0 
Qualified i» New York С^. y 
Commis sion Fap ces Marit: 30, 1972 
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EXCERPTS FROM APPENDIX TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT `. 


UNITED STATES DISTRI CT COURT 


SOUTHERN DISTRICT OF NEW YORK 


-apalnst- 


AMERICAN SOCIETY OF COMPOSERS, 
AUVHORS AND PUBLISHERS, et al., 
and BROADCAST MUSIC INC., et al., 


Defendants. 
(М.Е. 
AMERICAN SOCTET 
AUTHORS AND PUB 
Defendants -Countercl 


-against- 


COLUMBIA BROADCASTING SYSTEM, 


. 
. 
. 
. 
. 
. 


Plaintiff-Counte erdefendant. 
NATIONAL BROADCASTING COMPANY 


Counterdefendant. 


mn 


TO PLAINTIFF HENORANDUM IN OPP 
DEPENDANT pi von SUMMARY JUDGIE 


CRAVAT SWAINE & MOORE, 
Att Мо er for plaintiff, 
l Chase Manhattan Plaza, 
New York, H. Y. 10005 
HAnover 2-3000 


^ ^ 
ALAN 


J. ВАН 


к Ж 


[м ТНЕ 


United States District Court 


For THE WESTERN DISTRICT OF WASHINGTON 
NORTHERN DIVISION 


TEMPO MUSIC, INc., ET AL., 


Plaintiffs, 


Crv 
No. 


vs. 


INTERNATIONAL Goop Music, Inc., 
Defendant. 


InviNc BERLIN, ET AL., 
Plaintiffs, 
vá. CIVIL 


INTERNATIONAL GOOD Music, INC., 


Defendant. 


Corr PORTER, ET AL., 


Plaintiffs, 


o. 242 
Node" 


ROGAN Jones and INTERNATIONAL Goop 
Music, Inc. 


pe ACTION 
vs. zi: 


Defendonts. 


CERES RON rate 
GERSHWIN PUBLISHING CORPORATION, 


ET AL., 
Plaintifs| Civi 


vs. No 


K-91, Inc., 
Defendant., 


b 
IRVING BERLIN, ET AL., rs 


‘Plaintiffs, 
ов: CIVIL 


WescoasT BROADCASTING Co., 


Defendant. 


Berry CoMDEN, ET AL., 
Plaintiffs,} ~ 
ij Civi. ACTION 


No. 2415 


05. 


Wrscoasr BROADCASTING Co., 
Defendant. 


Memorandum Opinion 


SOLOMON, JUDGE: September 15, 1964 


Irving Berlin, Richard Rodgers, Cole Porter and other 
owners of copyrights to more than 150 musical composi- 
tions, including such well-known songs as “White Christ- 
mas”, “Easter Parade” and “Day and Night”, filed actions 
against three radio broadcasting corporations and Rogan 
Jones, the president and principal stockholder of one of 
them, claiming violations of the federal copyright law. 
They seek statutory damages, orders enjoining defendants 
from future infringement of their copyright works, as well 
as attorney fees and costs. 


Defendants admit the expropriation and the infringe- 
ment of plaintiffs’ copyrights, but they assert that plain- 
tiffs are barred from maintaining this action because, 
among themselves and in conjunction with the American 
Society of Composers, Authors and Publishers (ASCAP), 
plaintiffs have conspired to fix prices and to engage in 
other unlawful practices in violation of the Constitution 
and the laws of the State of Washington, particularly 
Chapter 218, 1937 Session Laws (RCWA, Chapter 19.24) 
and the federal antitrust laws. Defendants also assert 
that plaintiffs have unlawfully extended their individual 
copyright лопоро!х in violation of the copyright laws, 
and that by reason of "unclean hands" they have neither 


legal nor equitable standing to maintain these actions. 


Defendants at an earlier stage of these proceedings, 
before a different Judge, moved to join ASCAP as a party. 
The motion was denied. However, the defendants assert 
that while ASCAP may not be a necessary party, its activi- 
ties are relevant because it acts as a licensing agent for the 
plaintiffs and because of plaintiffs’ illegal arrangements 
with it. 

Plaintiffs are among 8800 members of ASCAP, whose 
combined inventory of over one million musical composi- 
tions is commonly referred to as the ASCAP repertory. 
The relationship between ASCAP and its members, as 
well as the operations of ASCAP as a licensing agent of 
the members, has been under the scrutiny of the United 
States Depa.cment of Justice for more than a decade. Its 
practices are guided by the Amended Final Decree of 
1950 and the order entered in the same action on January 
7, 1960. All of the plaintiffs granted ASCAP a non-exclu- 
sive right to license non-dramatic performances for profit 
of their copyrighted compositions. 


Under the terms of the Amended Final Decree, ASCAP 


may not license the use of the individual compositions ex- 


cept on application of both user and copyright owner 
and ASCAP may not refuse to license prospective users 
of compositions from its repertory. In case of disputes con- 
cerning license fees, the Amended Final Judgment pro- 
vides for judicial determination of reasonable fees in the 
United States District Court for the Southern District of 
New York. 


Plaintiffs have reserved the right to license their own 
compositions to any user on any mutually agreeable basis, 
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and in these cases the plaintiffs as individuals seek to 
enforce their copyrights. 


Most of the evidence in this case was stipulated in a 
long and carefully prepared pre-trial order. I have studied 
the stateme t of admitted facts, the evidence adduced at 
the trial, the exhibits, as well as the excellent memoranda 
of authorities submitted by both the plaintiffs and the de- 
fendants, and I have concluded that the plaintiffs are en- 
titled to prevail. 


I had hoped to prepare a written opinion setting forth 
not only my reasons for such conclusion, but also an 
analysis of the authorities upon which I relied. However, 
illness as well as the press of other judicial business has 
prevented me from doing this. I believe that the interests 
of the parties will be served best by announcing my deci- 
sion without further delay. I also concluded that such an 
opinion would be of limited value because there are prac- 
tically no controverted issues of fact and because both 
plaintiffs and defendants are represented by competent 
counsel who will present adequately their arguments to 
the Court of Appeals. 


I find that plaintiffs have complied with the stacutory 
requirements of the State of Washington. Defendants 
have failed to prove that ASCAP’s registration of the 
songs in its repertory was inadequate or that plaintiffs or 
ASCAP violated the Washington law relating to the pool- 
ing of copyright interests without providing for per piece 
licensing (RC\VA 19.24.020); or that the filing of these 
and other actions by the plaintiffs to enforce their rights 
under the copyright laws constituted an abuse of either 
State or Federal process. There is no evidence of any 
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abusive practices by either the plaintiffs or their licensing 
agent which would deny them copyright protection. 


I further find that there is no merit in defendants’ con- 
tention that they did not take licenses with ASCAP be- 
cause they feared State prosecution. I find that they failed 
to take licenses only because they wanted to avoid paying 
license fees on the same basis charged other broadcasting 
companies. I further find that defendants made no at- 
tempt to contact plaintiffs individually for the purpose 
of obtaining licenses to play plaintiffs’ songs on a per 
piece or any other basis. 


Defendants have admitted that it would be virtually 
impossible to deal with the composers on an individual 
basis for the rights to perform their songs for profit. 
Their contentions as to what the law requires would not 
only make it virtually impossible to police the use of copy- 
righted songs, but would also greatly increase the cost 
of administration. The enforcement of the Washington 
statute, as construed by the defendants, would not only 
jeopardize the efficient licensing and policing of perform- 
ance for profit, which can only be done by licensing or- 
ganizations such as ASCAP, BMI or SESAC, but it would 
also deprive plaintiffs and all other copyright owners of 
the privilege of profiting from their federally granted 
copyright monopoly. 


To construe the provisions of the Washington statute 
(RCWA, Chapter 19.24) so as to make the acts of the 
plaintiffs or ASCAP in this case unlawful would raise 
grave questions concerning the constitutionality of the 
W.shington statute under the Fourteenth Amendment to 
the Constitution of the United States. : 
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Plaintiffs have not unlawfully extended their copyright 
monopolies through a combination among themselves or 
with ASCAP, nor are they guilty of violating the federal 
antitrust laws in any respect alleged by the defendants. 
However, even if plaintiffs’ conduct in any respect can be 
considered a violation of either RCWA, Chapter 19.24, or 
the federal copyright or antitrust laws, their violations are 
so minimal and the violations of the defendants so uncon- 
scionable that plaintiffs should not be deprived of the 
right to maintain these actions for the deprivation of their 
property. 

I also find the defendant Rogan Jones, who is and has 
been the dominant influence in defendant International 
Good Music, Inc., and who has determined its policies for 
more than 25 years, is equally liable with the corporation 
for these infringements. 


In accordance with Section 101 of the Copyright Law 
(17 U.S.C.A Sec. 101), plaintiffs have elected to seek 
statutory damages in lieu of actual damages and profits. 
For the violation of each copyright, statutory damages not 
exceeding the sum of $5,000 nor less than $250 may be 
assessed. Defendants have deliberately appropriated the 
property of plaintiffs as well as the property of many 
other copyright owners for more than a quarter of a cen- 
tury, and they have greatly profited by their wrongful con- 
duct. The conduct of International Good Music, In ·., and 
its president Rogan Jones has been particularly flagrant. 
However, I have decided to fix damages for each violation 


at only $350.00 jointly against defendant International 
Good Music, Inc., and Rogan Jones. I have decided to fix 
damages against Wescoast Broadcasting Co. and K-91, 


Inc., for each violation at $250.00. 


The prevailing parties are also entitled to at orney fees 
as part of costs. The parties stipulated that I з зау fix the 


fees without taking testimony. I realize that plaintiffs’ 
attorneys will charge much more than I will allow them 
and that they are entitled to such higher fees Although 
$15,000.00 is a modest fce to allow plaintiffs ir. all of the 
consolidated cases, I will 'w that amount. It may be 
allocated among the cases in accordance with the amount 


of statutory damages allowed in each case. 

Plaintiffs are also entitled to an injunction restraining 
the defendants from future infringement of plaintiffs’ 
copyrighted songs. 

Defendants’ counterclaims are dismissed. 

Counsel for plaintiffs shall prepare approp iate find- 
ings of fact, conclusions of law and a judgment for plain- 

J 5 £ 
tiffs, all in accordance with this memorandum opinion. 
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REPLY MENCKANDUI 


In an effort со avoid the impact of the K-91 
decision, CBS purports te ring in ASCAP three continuing 
antitrust vices. Accoraing to C55: (а) the ASCAP “combi- 
nation" allegedly deprives JES ' the "competitive market" 


that wuld exist if ASCcCAr's 17,500 members "competed" 


among themselves to have their compositions played by 


CBS; (b) ASCAP, despite the clear orcvisions of Section IX 

of the Amended Final Judgment, aiiegedly "fixes prices"; 

and (с) although ASCAP acquires only non-exclusive rights 
stmen.s carthers an urlan- 

ful boycott because it is] users from dealing directly 


with its members. 


But it To Ges wn CBS nouspin pers that: 
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(а) the last thing in the "or!1 CBS wants is the "competitive 


market" whose virtues it exto!s in its answering papers; (b) 


the "per-use" license „hich CBS 181% the antitrust laws 
require ASCAP to issue wouid itself te a price-fixing scheme; 
and (c) CBS' claim of boycott ts cused on faulty logic and a 


mi,.apprehensicn of the facts. 


What CBS really secks here is а Judicially-approved 
means of coercing ASCAP's members (and tne writers and pub- 
lishers who now clear througn other licensing organizations). 
It wants ASCAP to exist -- cn CBS' terms -- so that it can 
obtain from ASCAP а fixed price ceiling, per composition, 
which it can then use to eatcrt a lower price from individual 
composers. And when 4t is toc lazy or busy to thus "negotiate" 
with an individual ASCAP member for а lower price, or when it 
needs a work that has unique value ror a particular use, it 
wants to be able tu resori ic the fized-rrice, "per-v e" 


license from ASCAP. 


In short, CES demands : peat convenience anû 
economic advantage of blanket alce - to the entire ASCAP 
repertory, but it wants to pa) for tI 121 of access, 
the “library card," in 3 manner «anlon wouls give it an 


economie weapon te vcl .dgecn ASCAP'’S Gel s intc accepting 


lower prices ili t. make 
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spectfully suggest, 15 not the "com- 


ne framers of the Sherman Act. 
argument 


а "combination" which 
If that 
combination did not exist, 2: gues CES, these memcers would 


compete with cne ancther and provide CBS with a "competitive 


market." i i rzuments ru the antitrust iaws entitle 


CBS to such a "cczapetiti"v 


HJ 
On that reasoning, however faulty 4t may be, the 


appropriate remedy would be tne dissolution of the combination. 


There would be no clearing house to wnien CBS could turn t5 
satisfy its needs; and CES would e 1n individual "negt 
tiations" with ASCAP members for individual licenses.  (CBS' 
other options would ce 

fringer, or to Stip p 


a licensing organization stih 


But CBS repeatedly 784 4t clear thet this is not 


CBS! reasoning 1: diss pong sth reas.ns, vecause its 
notion of a "competitive г I" Ее: u бе one in which 
shere are many seilers -e one side ari CSS, а pool of, 


ouis 89 . 2 sumed end  ffiltated static 


2% ss 1 .. 
Bangile ©. 


ns 
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the "competition" it wantc. ün the contrary, VBS acknowledges 
that it wants and needs tlzuxet access to the ASCAP repertory 
(and other repertories) -- whit at least a very large propor- 
tion of its music needs co: not оз met by licenses obtained 


directly from individual .czrosers and publisher 


CBS, itself a “sustination" ог nearly 200 owned and 
affiliated stations, thus want .ASCAP (and S' own creature, 
BMI) to continue to exist, г. wants them 


terms. 


Its incantation of the slogans "combination" and 
"competitive markev" thererore adds nothing to the analysis; 


they are mere verbiage.* 


B. The Price-fixing Argument 


CBS' major antitrust attack upon ASCSP is the ciaim 


that ASCAP "fixes prices." In answer to tne Ninth Circuit's 


holding that ASCAP does not ] 4.55 beca has no power 
to fix prices, CB g h EE Wag in the fact 


that ASCAP establishes ‘with s ovn ranks uniform system 


— ——— 


The Ninth Circul 
in 5-91: "ASA 


combination 13 а оит 
monopely." 372 F 


of payments to members fir ali 
3) 


While 1t is 


(CBS Memo, p. 


diri 


M un. 


pl 


method of distributing 


fixing scheme, one Esc 


thinz 1 
bution system :oulc 
least CBS does not suggest апут 


members would continue *o recei 


& 


rate with thc use cf 


1 4 
their musi 


One 


license. CBS would ortrir an e 


of ASCAP's members. 


Under its "per-use" s 


cult 
„ы v 


ear: 


thing, however, w 
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B 
compositions іп its pool." 


to understand how ASCAP's 


income to its members is a price- 


nothing in the distri- 
a "per-use" license (or at 
hing would change).  ASCAP's 


ve distributions commensu- 


^ 


ould change under a "per-use" 


conomic club over the heads 


cneme, CBS would havé ASCAP 


agree to a fixed license fee ror every composition "éáepend- 
ing upon the nature ct the use" (tut not on tne nature of 


CBS/wculó thus pay the 


the composition). (CBS Hemo, p. 8) 
same fee ("depending upon the nature ^f the use") for a cur- 


rent hit or popular standard 


it would pay for some little 


# CBS says that the ig: with а Soostion IX proceeding is 
that tne rate tere jeterinined is for the entire "package." 
CBS ignores the “act chav the licenses ASCAP is required 
tc offer uncer the Arenie Final Judgment (clanket and per 
program), аге licenses wnich give access to the entire rep- 
ertory, i.e. the "pankage” ind that ASCAP is explicitly 
precluded by ure merted Final Judgment from entering into 
licenses for іпа! "1509—21 rong. РТ опо unless the user апі 
the member-In-irteresi г: request. 
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known composition in the ASCAE repertory. CES woulc then be 
free, it argues, to "deal with copyright prcprietors directly 


without paying twice for the same rights." (Id.) 


The hypotnetica! "rapzaininz" CBS would engage in 

ts not very difficult 

to imagine: Assume the per-ust fee agreed upon is $106 per 

use. GBS would then go t2 an individuali ccpyright proprietor 

and demand a lower price ene suzzest thst if he wanted to 

have his music played on CES, 1t would be to his advantage 

to quote CBS a lower price. Tne individual ASCAP member would ы 


" 


[24 
rs 
f 
ct 
pte 
® 
tA 
T 
® 
2 
O 
c 
P 


then have the following alte d "negotiate 


with CBS by capitulating tc :*s demand for a lower price, or 


t 


he could take his cnances th ic mignt rind its way 


Q 
t 
5 
P 
LO 
> 
t 
H 


ct 


on the air, for CBS controls tne prime tire on its stations. 


He surely could not "nezotiste" with CBS ior а price highe: 


than the ASCAP "peruse" fixed price. 


CB re the followin 


ay 


0 
[67] 
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"1 
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с 

Q 


alternatives: if it соціа net extract lower price from 


the member, but if "someeticive” conditions vis-a-vis other 


net Or: or st&iicns, or 57 ANE unique «> illed by the 

composition cn 3 program, 3i-^ ted Tia 2 e the composi- 
et Y^ ^ ey 1+ gi E 2 3 ew -'. e^ . E ^C; " — ' 
tion anyway, 1% cCusd а: «835 284i са r tne ASCAP "per-use' 


license. 
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too. It would never be precluded from using ASCAP music, but 
with its economic power as à substantial user of music, it 
could force ASCAP members tc .ffer it lower prices than the 


rates fixed in the ASCAP "ber-use" license. 


The per-uss license, in short, is nc:hing less than 


a mechanism for fixing maximum prices. 


Indeed, CBS itsel’ declares, perhaps unwittingly, 
that the per-use license чоч ] i price-fizing system per 
se viclative of the antitrust laws In elaborating its theory 


that ASCAP fixes prices by its distribution sistem, CBS ex- 


"The most transparent methcd by which the 
[ASCAP] combination cculd fiz prices would 
be for its merterst- а to charge tele- 
vision Boedo & stip ted dollar amount 
(e.g. $100) for each prime time feature use, 
him. quil of the : Es vim 

(CBS Memo, p. 317) 


—MÓ MM — ———— 


CBS appears at times to argu ASCAP has far greater 
4 А 


bargaining pcwer than its 1 E who allegediy must 
capitulate to its demands. "e до not know to which lic- 
ensees CES is referring - not CBS cr the other 
networks whose financíai and economic power in 
the marketplace easily su ose of ASCAP. As to 
local radic and television з, when-ver they have 
had to negotiate iicenges . they have banded 
together in alj-industry In any event, the 
two weavons which hypothesi give ASCAP an un- 
due bargaining rositic there: under the 
terms oi the Amended F may not refuse 
to give any user a lice ts always stand- 
‘ng by to fix a reasons? and ASCAP ere 
unable to agree ol & тео. ио ег ey ouch proceeu= 
ing, the bircen 15 cn ASCA she's r-asonableness of 
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But this is the very scheme CBS demands in this 
action. What else has CBS just described but a "per-use" 


license. 


CBS' price-fixing arguments are frivolous. The 
Ninth Circuit in the X-91 
tention that ASCAP is guilty of price fixing, 


ruling should be followed here. 


C. The Boycott Argument 


CBS' claim that ASCAP furthers an unlawful boycott 
because it interferes with direct neg- tons between users 
and individual ASCAP members ignores t: act that ASCAP 


acquires from its members only the non-exclusive right to 


license public performances for profit of its members' copy- 


righted compositions. 


CBS argues, however, that a broadcaster's right tc 
negotiate directly with ASCAP's members is more apparent than 
real because under the licenses of е} by ASCAP, a broadcaster 
"is forced to license the entir 


from tho fee on account of any 


ASCAP members." (CBS Xe 


For ex- 


mple, in the form cf per-progr&nm 


ASCAP and local b 
performance rights direct 
music on a particular pr 
ense fees to ASCAP on 
tions thus either 

he ASCAP 


program" license. 


In any event, 
any proof that it h: 
ASCAP members directly, it 


product of someone's ima 


with any facts CBS he 


seeks to dismiss 


and tries to find the 


We should note parentn 
to find in Mr. Finkeis 
claim that а broadcast 
by dealing directly wi 
Os 
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sta ion acquires 
m the ASCAP memb:r for the ASCAP 
it is not required to pay lic- 


using that music. Local sta- 


come forward with 
witr individual 
oycott is obviously 


-- and has nothing to do 


its claims, 


acerration in th 
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before the entry of the Amended Final Judgment in 1950, 
particularly cases involving ASCAP's relations with motion 
picture exhibitors (Alden-Rochelle, Inc. v. ASCAP, 80 F.Supp. 
888 (S.D.N.Y. 1948) and M. Witmark & Sons v. Jensen, 80 
F.Supp. 843 (D. Minn. 1948)). CBS contends that: "Nothin 


has changed since that time." (CBS Memo, p. 14) 


But as the Second Circuit pointed out in Shenandoah 
Broadcasting, Inc. v. ASCAP, 331 F.2d 117, 121 (2d Cir. 1964), 
cert. denied, 371 U.S. 997 (1964): 


"The Amended Final Judgment of March 
15, 1950, visito iari amplitied an earlier 
consent judgment entered in the Government's 


antitrust suit agains t ASCAP nine years be- 
fore. The 1941 judgment contained many nega- 
tive injunctions with тре to licensing, 
but had no provision specifically addressed 
to television, which had not yet been developed 
commerically, and no provisi on for judicial 
fixing of license fees if a licensee and 
ASCAP were unable to agree on terms. The 
1950 Judgment was designed, in part, to fill 
these gaps, as well as to meet the problems 
with respect to motion picture lic ensing re- 
vealed by Alden-Rochelle, Inc. v. ASCAP, 80 
F.Supp. 888 (S.D.N.Y. 1948) and M. Witmark 

& Sons v. Jensen, 80 F.Supp. 843 (D. Minn. 
1948)." 


In recognition of tie changes thus wrcugnt by the 
1950 Judgment, we may note, Judge Leibell vacated the injunc- 


tive order which he had entered in Alden-Rechelle. 


In.consequence, fAlden-Rochelle and Witmarl are 


є) 
r^ 
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only historical interest today. Neither is of any pertinence 


here. 
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HUGHES, HUBBARD & REED, Е505., 
Attorneys for Broadcast Music, 
Inc., et al yr 
Amalya L. Kearse, Esq., 
George A. Davidson, Esq., of Counsel. 


(Case called.) 
THE COURT: Good morning everyone. 


MR. RIFKIND: For the motion, may it please the 


This motion, which you granted us leave to argue 
this morning, was first made on behalf of the defendants, 
Si Coleman, Arthur Hamilton, Arthur Schwartz and Ned 
Washington. It has since been adhered to by defendant, 


American Society of Composers, Authors and Publishers 


and I shall speak on behalf of both the Society and the 


individual defendants. 


THE COURT: Your firm represents them all? 
MR. RIFKIND: We now represent them all. 
This is a m otion, as your Honor knows, for 
summary judgment in favor of the defendants I mentioned 
On the ground that there are no triable issues of faci 
and that the defendant is entitled to judgment as a 
matter of lav. The rule from which we derive our motion 


is, of course, Rule 56. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUAR яқ м o 7. о 
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Should this motion, your lionor, find favor in 
your eyes and prevail, it will obviously save an enormous 
amount of judicial time and effort. 

THE COURT: It tempts me greatly, Judge Rifkind, 
for that reason. 

MR. HRUSKA: It tempts me too, your Honor. 

MR. RIFKIND: I hope the temptation will turn 


out to be a temptation to virtue as I shall try to 


demonstrate. 


But because I think it has the possibility of 


so substantially reducing the amount of judicial time and 
effort necessary for this case I take the liberty to 
suggest that your Honor allot time generously, both for 
the advocacy and the resistance to this motion. 


А THE COURT: Oh, yes. I regard it as a serious 
motion. Don't be concerned about that. I have already 
spent a good deal of time reading the very interesting 
papers and I expectto devote the whole morning to it if that 
is necessary. 

MR. RIFKIND: Thank you, your Honor. 

In truth I would have to say that the — 


presents a rather simple story and that the complexities 


which surround it are man-made. Perhaps to be more 


professional I should say lawyer-made. Thev do not arise 


` 
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out of the inards and intricacies of the transact оп 
that is what I mean. 

Now, your Honor will observe an unusual and 
perhap: an unorthodox feat.re of the motion and tne 
unorthodox feature is that neither side on this motion for 
summary judgment nas submitted any affidavits. J must 
confess, sir, that is rather novel in my experience. 

And this concurrence, your Honor, is not the product of 
agreement »etween the moving party &nd our adversary. It 
has significance, 1 think. 

This calculated omission of affidavit material 
recognizes and acknowledges a fact which I think can be 
judicially noticed that for over 30 years ASCAP has lived 
in a fish bowl and that is every act has been open to view 
and its every move has periodically heen subjected to review 
by some judicial authority. 


In thi. fish bowl ASCAP and the plaintiff have 


lived together. I shouldn't like to use the word cohabited;, 


perhaps coinhabited the fish bowl would be more accurate. 


They have lived in a kind of symbiotic relationship, which, 
according to the dictionary, means a mutually advantageous 
' 
association although at times, I must admit, that like 4 


good marriage it was disturbed by acrimony and disagreement. 
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Of the 30 years I hev: mentinrec, or того, 
certainly for ie last 20 years, nothing materiall: has 
aranged ir: tne constitutional arrangeme’~s, in the organic 
arrangements of tne Society in relation^rip to its members 
ard in relationship to ite users or Customers or clients 
except trat recently plaintiff acquired new counsel, and in 
 accórdance ~v `h tradition in tre ASCAP situation, 
sou will confirmed ^y reference to te nistery ^^ this 
‘lone iudi 1 relatiors!tip with ASCAP, “12% occasio 
invariably involves a new round of litivation in te 
courts. 
‘4 was no surprise when new 2ounsei, naving 
Leen assigre% ьо this case, incidentally exceeding}: able 
and sophisticated counsel, that a new complaint would he 
å 

filed of some xind of character; and. we rave it. This 
complaint is new but not novel. It is exceptionally 


well embro dered and even perfumed witn tne snythet:c¢ scent 


Put, your Honor, if you just nold that corpiaint 


i 
L] 
of sweet reasonableness. | 
| 
| 


steady fo“ a while and let the hreeze clear away tne scent and 
y 


| 


let the sequins subside so they won't shimmer in the sunlight , 
you will find the same old cliches »ith respect to ASCAP as if | 


we were living in the рге-1 ШО ега, ASCAr is a conspire ту; 


its catalog is a ^ool; it is engaged in boycotts; 
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price fixing, all vords, words that were once used, that 


once may have had content but which today are empty labels 
signifying ncthing. And in the course of my argument 

I shall try to persuade your Honor that these are indeed 
words and only words and that this vast array of talent and 
this assemblage of all the king's horses and all the king's 
men do not make a real situation out of what is nothina 

but a verbal construction. 

And I say to vour Honor in introduction that this 
complaint should be dismissed for the same reascn that a 
$3 bill is rejected in trade. It is counterfeit. It is 
not a genuine claim either under the antitrust laws, under 
the copyright laws or any other laws known to American 
jurisprudence. The rhetoric may be novel but novelty 
isn't enough to give a complaint substance. 

If I may indulge a reference to the ancient 
little story about the traveling salesman of counterfeit 
bills who found his saddle case loaded with $18 bills. 

He thought this was a novelty that ought to be taken to tne 


mountain folk in Appalachia. 
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But when he approached the first denizen „of that supposedly 
cenignted RT the gentlemen he addressed looked at 
it and said, "Very interesting, very novel indeed, would 
you like it changed into six $3 bills or three $t ills?" 

I would like to question the plaintiff's good fait, 
not tnat of its counsel, in making tne claim tnat it is 
making in inis complaint. Wny do I challenge its good faith? 
Because Т like to take each allegation i’: turn and inspect 
it and compare it witn the relief that їз being sought. 

It alleges thet ASCAP is a conspiracy. Does it 
ask for dissolution of that conspiracy? It does not. It 
asserts that tne ASCAP catalogue is a pool. Does the complaint 
ask for the dismemberment of tnat pool? It does not. The 
compleint alleges tnat the rate structure of ASCAP is tne 
product of price fixing. Does it ask for an injunction 
against price fixing? It does not. 

on tne contrary, if I read the complaint correctly, 
and being à case invc?ving music I can almost hear the tune. 

The plaintiff says "I can't live without you" so please let's 
not dissolve ASCAP, And "what vill I do witnout" tne ASCAP 
catalog? We must maintain it intact. And interest’ zly enougr 


the plaintiff wants prices fixed but he wants it fixed his way. | 


The ambition to have prices fixes his way has been enshrined i 
| 


hundreds of stories by generations of writers who derive their 


17 


18 . 
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style from the school of Boacacio. On tre issue of tne 
plaintiff's ‘ood faith, when CRS, the plaintiff in tnis case 
became one of the fouding fathers of anotner defendant in this. 
case, to wit, FMI, it inaugurated a licensing system which in i 
every relevant detail parallels the ASCAP arrangements; tnat 

is there is a conspiracy and there is a pool and there is a per 
program license and there is a blanket license and tne prices 
are fixed by reference to a percentage of revenues derived 
from time on the air. 

Let us loox at tne complaint — somewhat greater 
detail -- not too much. The complaint alleges that ASCAP 
and its operations violate Sections 1 and 2 of the Sherman 
Act and by reason thereof they seek а variety of jn unctive i 
relief. It also alleges that the defendants are misusing 
&heir copyrights and it asks for a declaratory judgment to 
that effect. i 

The heart of the complaint, your Honor, I think | 
can be found in two paragraphs of the complaint. Paragraph 9,| 


if I may quote it, "qne aforesaid agreements and combinations | 


i 
among ASCAP members and ASCAP" -- I will omit reference to ! 
EMI for this purpose-- "constitute, A, restraints of inter- 


state trade in the licensing of nondramatic performing rights 


of musical compositions whieh are unlawful under Section 1 


of the Sherman Act and В, monopolizations of the nondramatic 


10 
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performing rights of the copyrighted music in the ASCAP pcol 


.3 || which are unlawful under Section 2 of the Sherman Act." 


There is the crux of the allegation as far as the 
Sherman Act is concerned. And the next one is paragraph 19. 
"Each licensing society has conditioned the grant of a per- 
forming right license to copyright music in its pool upon 
the payment by plaintiff of royalties measured by total time 
charges for programs in which none of that society's copy- 


righted music or indeed no music or the copyrighted music 


n | ef another licensor is used and upon the payment of the same 


12 


12 


14 


15 


16 


17 


18 


royalties per program using only a single copyrighted music 
composition as for a program using many compositions." Each 
licensing society is therefore using the leverage inherent 


in its copyright pool to insist that plaintiff pay royalties 
è | 
| 
оп a basis which does not bear any relationship to the amount , 
| 


misuse by it of the copyrights in their pools. | 


of music performed. Such insistence by ASCAP constitutes 


So there you have the two major allegations. But 
if you look at the prayer for relief, as I have already in- 
dicated, A, wherefore plaintiff demands judgment directing 
ASCAP to grant plaintiff license: с its television network 
programs to perform copyrighted music in its pool on payment 
of reagonable royalties measured by actual use of such 


music on those programs. And then if I would read C, 


4 
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declaring that defendants have misused as against plaintiff 
the copyrights of musical compositions in the ASCAP pool. 

You will observe what I said before that there is 
no demand for the dissolution of the еле society, no 
demand for the dismemberment of the pool, no demand for an 
injunction against price fixing, tying or boycotting but | 


directing a mandatory injunction, directing ASCAP to grent | 


a license which would allow the plaintiff to have: unlimited | 


access to the pool in return for royalties measured by actual 
use. 
Indeed, the mandatory injunction contemplates the 
continued existence of the pool, ASCAP and the fixed price. 
The nature of the plaintiff's grievance is spelled 
out a little more fully in a letter which.is annexed to 
the complaint and a small dee of it may be useful to quote. 
This is a letter addressed to ASCAP by CBS and I will — 
just a few lines. "We believe that the current licenses are 
unfair to CBS because they obligate us to pay for music we 
do not use and that it would be illegal for you to continue 
, to impose their provisions upon us against our wishes." 
It says those licenses now compel CBS to pay a percentage 
of its time sien to CBS advertisers irrespective of the 
extent to which CBS uses ASCAP music. It says CBS is forced 


to pay royalties on programs which do not use music at all. 
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It says CBS is also required to pay the same perce age 

of time charges for a program that used ten seconds of one 
ASCAP musical composition as for a program that uses 30 
minutes of 15 ASCAP compositions. 

And they say they feel strongly that these are 
unfair. "We are quite prepared to consider a rate structure | 
reflecting the relative values of differert uses of music. 
For example, you might wish to offer per minute rates based 
on the time of day during which the music is performed and 
also on the different uses to which the music is put for 


future performance, background performances and performances , 
| 


| 


You will observe there is no word about the | 


in commercial announcements." 


cuality of the composition, the reputation of the composition,| 


the standing of is composer, any of those elements: only its 
length,number of performances,time'of day,wnether foreground, or, 
background. 
Now, your Honor, I will say to you that the alle- | 


gations I have read from the complaint and the allegations 


I have read from the letter are sham, falce, without support 


П 
! 


| іп either life or law, do not represent the relations between 
| 


ое plaintiff and the defendant, ASCAP, and to the demonstra- 
tion of that I willnow turn. 
First I think we shoüld give you a little history. 


The circumstances which brought ASCAP into being, your Honor, 


¥ 
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have been recited so often that it would be presumptuous of 


me to repeat them here and I shall take it that your Honor 


is fully familiar with that often recited tale. They are 


the same kind of circumstarces which have generated music 
licensing societies in every western civilized nation in the 

worle. It was out of the necessity of that situetion, with 

which your Honor is familiar, that ASCAP came into being 

in 1914. And I don't think it takes an eaormr^s talent for 
prophecy to say, your Honor, that h»! it not been formed 

in 1914, by the time radio came ‘nto general use as ап 
entertainmert medium, it would have b... to be invented and 

if the avthors, composers and publishers, if they hadn't 
invented it,I would say that CBS and NBC would have forced 

it to come into being. 

: And because of these necessities of the situation 

we have the historic fact that since the year 1926 CBS has 
been a licensee of ASCAP. Now, what are the present arrange- 

ments which govern? ASCAP is, as alleged, a society of 

thousands of autho. composers and publishers and ASCAP is 

possessed of a non-exclusive license, a non-exclusive license 

to sublicense the non-dramatic public performance rights 

to = vast number, more than a million composicions. But it 
is fatuous 


vour Honor, fatuous to stop here as if 


nothing else had happened to ASCAP,and I suspect that that is 


> c ^2 


“' 


"o EE 


| 
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llexactly the way the people who wrote this complaint look 
upon it, as if ASCAP was just what I have described and 
|nothins more. If that were all it mignt be argued tnat 


such а combination as I have described rad power to restrain 


[renes It might be argued that зис? · з combination nad *h? 
‘power to fix prices and tia power to boycott both suppliers 


and customers. But such an ASCAP possessed of those powers 


i does not exist in life today and hasn't existed for over 


| 30 years; and most certainly not for 2. years has it possessed 


| certainly not since the last decree in U.S. v ASCAP went inte 
effect. 

As an unrestrained combination it might nave re- 
stricted tre supply of music by excludin^ isfavored composers 
å 
and publishers from its ranks. Thereby it vould confer an 
advantage on its own members and a disa: ility upon non-members 
and you might have called it a boycott. 

Under the decree that power - been withdrawn oth 


| 
by law, as it has been by the decree, and it nas !een cancelled 


А : і 
in fact vy the creation о? EMI. 
As your Honor knows, under tnat decree, every com- 


poser may join the ranks of ASCAP if he nas written one song. 


А : | 
As an unrestrained combination ASCAP might have exert: 
т | 


power in the market by giving an advantage or a disadvantage | 
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to some customers against others. If ASCAP nad the power 

to grant a license to NBC and to withhold it from CRS. it 
mignt wel) cause cur antitrust hackies to ris?. Put under 
the decree any prospective user, and you can underscore any 
and put it in italics and put it. in caps, any prospective 
user is licensed by merely asking for a license. He doesn't 
nave to arrive at an agreement; he doesn't have to agree to 


pay а fee; he doesn't have to pay a deposit. he says, "Give mé 


| a license", and thereby he is licensed even if his letter is 


never аскпом1ес еда in the mails. 

As an unrestrained combination ASCAP might have 
given preferred rates to one user as against another and 
thereby causing injury to the unfavored one. But under the 
decree that is impossible. The rates must be uniform to 
users of the same kind and non-discriminatory in character. 

s an unrestrained combination perhaps ASCAP might have been 

| arbitrary, exhibit a take it or leave it sort of an attitude, 

but under the decree ASCAP must offer a genuine choice to the 
prospective user. 

THE COURT: What is the choice? 

MR. RIFKIND: As between per program and blanket. 

TH" COURT: That is all the decree requires? 

MR. RIFKIND: That is all tne decree requires. 


Just so I don't forget to say it later, all the 
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decree requires is the tender of a per program license, 
a per program license is tendered, then ASCAP may arrange, 
with a willing licensee, for a blanket license. 

An.unrestrained combination might have imposed 
high and unfair prices. Under the decree it cannot do so 
because it is not the judge of its own price. It may suggest 

, а price. It then has the burden of proving that it is reasonan.: 
and fair and the court decides whether it is or it isn't. The 
decree even governs its relation with its members and how it: 
funds shall ^e distributed to them. 

I would say tc your Honor that there is no freer, 
no less trammeled noless artitrary market in the universe, 
indeed than any universe even if it hed been created by Adam 
Smith himself. But the plaintiff says tne very existence of 
ASCAP has an effect on the market. Its very being nas such an 
effect and indeed it does, your Honor. The effect of it on 
the market is that it makes CRS viable as an entertaimment 
seller. It makes CBS' appetite for music manageable. But 
for ASCAP, certainly tefore BMI came into 'eing, CBS could 
not have operated in music the way it does. 

So it confesses in its own complaint, so it con- 
fesses in its own brief. It is because it recognizes this 


relationship of ASCAP to thc satisfaction of its requirements, 


that, I assume, is the reason why CBS asks for'the continuance 
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of ASCAP. If ever there were a set of facts, your Honor, 
to which t^e language of the Ninth Circuit Court of Appeals 
is applicable, this is it. You remember the Ninth Circuit 
said ASCA? is certeinly a combination vut not every сотоіпа - 
Lion is a combination in restraint of trade or a monopoly; 
and it round ASCAP is not in restraint of trade or a monopoly. 
We might add, to follow the Nintn Circuit example, 
ASCAP's catalog is certainly a pool but it is an unrestricted 
i unesgregated in use; and all can swim i» the pool regardless 


‚ОЁ race, creed or color and all may contribute to the water 


lof tne pool, any author, composer or publisher. 


Now, against the background of what I have described 
| 


jas ASCAP's present posture, let us look at CBS. Structurally | 


| св5 network is composed of 200 affiliated TV stations, and I | 


i notice that in this complaint CBS confines its role to a | 
\ | 
TV network: but of course, and your Honor knows, CBS is also “ 


| owner and operator of TV stations, is also the operator of 7 


| radio network, radio stations and tne owner thereof and does 
|а lot о? other things іп music. 
THE COURT: Yes. 


MR. RIFKIND: But structurally, even in the TV 


| business alone, it is a combination of monopolies. Of course 


[o station has a lawful monopoly in the license granted 


t2 


-— 


5 
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| « 
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Ito it by the Federal Communications Commission; so you would 
Ihave a com! ination of two monopolies and it is probably the 


[single largest buyer and purveyor of music in the world. 
| THE COURT: What significance do you attach to that 
| 


а this time? 


| MR. RIFKIND: I will try to compare it a little 
| 


later. fter all we are talking avout a real market and а 
1 


lreal stance hy one vis-a-vis the other. 


| I understand, and my good friend representing JBS 
| 
| 


| will, of course, have the more precise figure, but it is 


|| generally thought in the industry that CBS pays out over 


Кеа a year for non-dramatic, musical rignts. Such is 


of popular music would regard -- every composer of popular 
music would regard it as a calamity if nis music were excluded 
from the CBS network. On the other hand, because of CRS' vast 


ower and command over the market, no single composer's musíc 
э р 


the magnitude of its command of the air waves that no composer 


is indispensable to CBS. That is tne relationship vetween the 
parties. And that being their relative posture, let us see 
whether CBS is under any compulsion or whether it has choices 
which are adequate to satisfy every statute known to anti-trust 


law. 


They „ау, in paragraph 10 of the complaint, and 


I quote from a part of it, "Bcth forms of license" -- they 


3 
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P 
are referring to per program and blanket -- "Both forms of 


license compel a broadcaster to pay for the right to use 

all copyrighted music in the ASCAP pool even though it might 
want rights ›п "^ some of those misical compositions." 

Now that is writ’ ^n in the complaiit. And I say that alle- 
gation is false in whole and in every one of its parts. There 
isn't a true word in it. For one thing ASCAP isn't comeplled 
to do anything and neither form of license which is tendered 
by ASCAP compels GBA to do anything. No broadcaster is 


compelled to take a license. He has a whole host of options. 
For one thing he can take no license from anybody and play i 
no music. They say they run programs without music. News 
stations run news without music. There i: no law which says 


that CBS has to play music. 


2, they can play only music in the public domain. 


| 
| 
| 
| 
| 
| 


Now if you think that sounds fantastic, all I need to remind 
you of is that for a period of about two years that is exactl 
what CBS did. They went on strike against ASCAP and for 

almost two years, if my memory is right, they played nothing 
but public domain and then they formed BMI so they had another 


source for current music. 


JA 215 13 
Well, they might play a selective. programs. They 


might take licenses from a limited number of composers and 


play their music and not pay ASCAP anything and not pay 
BMI anything because under the decree they are perfectly 
free to negotiate and to make deals with individual 
composers. And every license granted by every composer 
to ASCAP reserves that right to him because he gives 
ASCAP only a non-excJusive license to the sublicensing 
of his music. 

THE COURT: As a practical matte: do ASCAP 
members actually license individually? 

MR. RIFKIND: yes, they sign a membership 
license in which they license for a specified numbor of 
years. 

THE C.URT: What has the history been with regard 
to their right to license others? 

MR. RIPKIND: I know this much that for 
dramatic uses they must. Whether in fact anybody else 
has done it, I don't believe that I — heard of CBS 
or NBC or any other station actually going ‘out to look for 
an individual license. As a practical matter I think 
the answer is negative. 

Now, of course, if they want they can take a 


license from BMI alone and not from ASCAP. After all 
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BMI now has a catalog of, I don't know how many hundreds 
of thousands of compositions and in addition they can 
enrich it with the public domain and thereby pay nothing 
to ASCAP or they can take it from ASCAP and not take it 
from BMI. 

Now they can also take a program license from 
ASCAP or BMI or both and then they can play all the music 
they want ,which tiey want and pay only for those programs 
in which they use music and pay ASCAP only for those 
programs in which they use ASCAP music and pay BMI far-those 
proarams where they us. BMI music. 

Under such a license, a prcgram license, the 


decision of how much music to play and which music to 


play is, of course, exclusively CBS's. True, as they 


* say, that they pay just as much if they play two songs 
as if they played ore song in the program, but that is 
mY baying the Atlantic monthly because I want to read one 
article but I paid for seven therein in the binder. 
The other choice they can have is to take a pur program 
from one licensing society and a blanket from the other 
or vice versa. 


Now they can take a blanket from both and while 


it involves a calculation of the fees from all charges 


for time the race is so small that it is apprently the 


16 
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` most economic for large uses and the simplest to admin- 
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م 


ister. So CBS has apparently thought it to be ever 


since the year 1926. 
A page of history they-say is sometimes worth 


more than a volume of logic. Having all these choices 


why has CBS always opted for blanket license? Why? 

Did anybody compel it? Is there any word of fact or 
law which says that CBS was obliged to take a blanket 

license? You know that it is not so. 

And here is another interesting historical fact 
which may throw some light on the logic. CBS is net 
aione in making this option. It is not unique. All 
the large users of music, NBC, CBS and in the whole 


a 


world, as far as I know, have always opted for the blanket 
license. 
Now, your Honor, will I hope draw the inference 
that they must have made a calculation. How much will 
it cost if we exercise any one of the multitude of choices 
and options that I have listed; and if they have accepted 
and asked for and voluntarily optioned for the blanket, 
isn't it because they must have concluded that that is i & 
most advantageous for CBS? I have been told that the 


average cost to CBS of a single use of a composition under 
| 


the ASCAP blanket license averaging ali of its compositions 


| — 
. | | 
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^ 2 over the year runs to $190 apiece. This is for the 

3 network use over the whole country because the local 

4 stations don't pay again for those programs that have been 

5 | licensed by the network. 

6 | THE COURT: Yes. 
j 

7 | MR. RIFKIND: Now, $190 per use. If they thinx 

8 | that is too high they have a farum in which to negotiate 

9 | and adjudicate. Under the decree this Court stands 

10 | ready to hear proof on whether or not the price is fair | 
| 

11 | and right and reasonable and who has the burden of 

12 | proof? ASCAP, not CBS. 

13 | If it is not too high then what are we doing 

14 here? Why should they be concerned with the system of 

15 calculation and the system of administration if it doesn't 


16 * cost them any more money? 


17 So I must come to the suspicious conclusion that 

18 they want to pay less but they don't want to justify 

19 their reduction in a court of law. . They want to re- 

20 generate the structure of American music so that somehow | 
21 or other CBS will pay less money to the composers and 

2 authors of this country without having a judicial deter- 

23 mination that that is reasonable, rational and wise. 

24 As I indicated to your Honor, the only license, | 
25 which under the decree ASCAP must tender on request, is 


— 
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2 a per program license and therefore that is the one that 
3 we ought to examine most carefully. Under this form 
4 || of licensing, a per program license, CBS makes six 
5 decisions with respect to every program. 
6 | CBS decides the duration of the program, is it 
| 
7 | 15 minutes, half an hour, three-quarters of an hour, an 
| 
8 | hour, what have you. It decides. 
9 | CBS decides the content of the program. Shall 
10 it have music or shall it go without music? 
11 It decides whether that music shall be fore- 
12 ground or background music or both and how much of it, 
3 whether one composition or ten compositions. 
| 14 If it decides that it shall have music it 
15 decides whether it shall be public domain, BMI, ASCAP, 
16 4 SESAC or any other source of music. It decides the price j 
17 EA will charge the advertiser for the program which it 
à 18. | has defined, for the content which it has determined,and à 
19 for the musical insertions which it has selected. And 
2 all of these decisions are within the control of CBS, ; 


E 21 as far as ASCAP is concerned. 
If the answer to the fifth question is in the i 
affirmative, then does ASCAP enter into the picture. 


If the answer to the fifth is in the affirmative 


8a 9v u NM 


CBS has to pay a fee to ASCAP. _ The amount of that fee | 


о 
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may be the product of a CBS's and ASCAP's agreement, 
consent or the product of an adjudication after a liti- 
gation in which ASCAP has the burden of proof. 
The last contract which expired in 1969 was 
produced by agreement between ASCAP and CBS in court 
and then won the consent and approval of the court after 
a stipulation of agreement be: ween the parties. 
Under the most recent сос: the per program fee 
is a small percentage of the time on the air charged by 
CBS to its advertisers for that progran and only that 
program. 
Now, your Honor will observe that all the 
decisions are CBS's decisions without intervention by 
ASCAP and that the last decision on price is one in which 
ASCAP only has a say but not a decision. To say that 
this constitutes compulsion of CBS is absurd and ludicrous. 
To say that CBS is by the per program license paying for 
copyriahts it does not want is a fraudulent statement 
because only CBS picks out the programs it wants tc 
piay and the covyrights it wants to use and it is when 
it plavs the music that it is licensed to play it. 
What says CBS? If I took the per program 
license, which, of course, I didn't, if I took I would 


pay the same percentage of the progrem and the same number 


! 
| 
' 
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of dollars whether Cs. decides to play one or ten songs, 
and that is true. That is not a Реа unusual arrange- 
ment in business. When you pick up the telephone you 
pay the same nickel for a half-minute, three-quarters of a 
innute, two minutes and up to three minutes because you 
decide how long to speak. 

But in any event the Court has decided that the 
fee fixed for the per program license is fair if CBS 
plays one sonc. 

How «an it be unfair if CBS is allowed to play 
free five aduitional songs? 

THE COURT: I would suppose -- of course, I 
naven't been in a position to decide what is the fair 
price,whether per prog:am or blanket. Isn't that based 
on on the use of one song but it is based on the use of one 
song plus the riaht to use others? 

MR. KIND: That right they possess, of 
course. 

THE COURT: Yes. 

MR. RIFKIND: Now let us ask ourselves the 
question. Is that an unreasonable arrangement because, 
of course, if it is not unreasonable it isn't unlawful. 


The Antitrust Division ought to know something about what 


is lawful and unlawful in this field. They provided 
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for this arrangement in their consent decree. They 
insisted on i.. As I indicated before no other license 
is permissible unless ASCAP first offers this per orogram 
license. And Judge Goddard who siqned the decree 
thought that that was sensible and reasonable and Judge 
Ryan, who approved the last license arrangement, thought it 
was a fair and reasonable or^ and the Ninth Circuit 

thought it was fair and reasonable and CBS and NBC thought 
ic was fair ari reasonable. 

Are we going to say that all of these expe:ts - 
that I have mentioned, tie Department of Justice anc the 
Court and the judges an? CBS and NBC are all stupid 
and incompetent and don't know what they are doing? 

Now let us analyze the fact apart from this 
body of distinguished witnesses that I have called. 

I think it is fair to say, your Honor, that there is no 
human intelligence which is capabie of measuring how much 
dollar value music contributes to a orogram and I say it is 
even more certain, if there. is. such a more. that no human 
intelligence is capable of measuring how much a particular 
song contributes in dollar value to a particular program' 

Now, if you had a one-to-one negotiation 


between a composer and CBS you might arrive at a price 


for. that song that CBS wants. I would guess that it 
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would be different if we were talking to Richard Rodgers 


or to Arnstein of Arnstein and Porter fame. But whether 
it would be fair is certainly dubious considering the 
market power of CBS as a buyer of the volume of music that 
I have mentioned and the individual сотооѕег. 

But in a group negotiation, under judicial 
protection, protection against nredatcry exercise of 
power, there were many possibilities in for:nulating this 
per program license. 

They might have said let's make the day the unit 
of measurement and provide that if CBS uses any ASCAP 
music in any day they will pay a fraction of the елеше 
for that day for the use of that license. That would 


be comvarable to mv paying 50 cents to ао in to see the 


Museum of Art and I can lcok at all the pictures I want or 


a verv few of them. 


They might have said thc day is too long a 
period, let us make the hour the unit of measur ment. 
Any h our in which ASCAP music is played you pay a percent- 
age of the revenue for that hour. 

That is a possibility. But apparently they 
said maybe that is unfair to CBS, 

They finally said make the program the unit. 


That is like paying $1 to go and see a vaudeville show. 
ЫШ 
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You can see the acrobats or you can see the whole 
program. 

Now the program as a unit has manifest advant- 
ages to CBS, It gives CBS the greatest flexibility 
and is more responsive to its wishes. 

After all, as I said, it determines the length 
of the program, whether it is much or little and it deter- 
mines the charge for the program and ıt determines the 


content. 
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Now the other alternative, thé ono advanced here 
is to make the individual compositions or minute the unit 
of measurement, As a practical matter that is not very 
feasible because, as I have ar~ ed, nobody knows how much 
a song contributes to a particular program and it is harder 
to decide how much a single song contributes to a program 
than to decide how much music contributes to a program. 
Besides, as soon a: you get into identifying the price for 
each particular composition then you inevitably introduce i 
a new f stor. If you are dealing with individual WEES, 


then you get away or tend to get away from the notion that 


music is fungible. Under the present arrangements music 
bere eara 


^ 
is fungible. It makes no difference whether you play Mozart | 
жй гешн. aine 


or hubba hubba hubba. CBS buys its music by the yard. But 


: | 
if you say how much are you going to pay for Hello Dolly, i 
| 
then Mr. Jerry Herman might have some opinion on that subject. 
He might say I want to get paid more than Richard Rodgers 


` or vice versa. 


| 
| 


Your Honor expressed the thought that possibly, 
when we charge in the per program for one song Ре” then give 
the others free that the charge actually includes the ad- | 
ditional right. .I want to suggest to you that that is not "T. 
I think you have come to understand the motivations in this | 
| 


ase. You don't use up the music is you play it. It is not 


%, 


"Ww. 


JA 226 30 
weh 2 
like wire or tapeor letter paper or what have you. The com- 
poser wants his music played on the air, ^, because of 
rem tation and B, because it helps sell sheet music, it heips 
sell records, it sells a lot of other things. 

TEZ COURT: And he might like to hear it. 

MR. RIFKIND: And he loves to hear his music. 

S6 when the composers say we will charge you X 
cents for the use of the song and you can play all the 
additionals ones gratis they mean just that and that is the 
way it works because there is an unlimited capacity to play 
the music as your Honor pointed out. They can play a medley 
of 100 songs in ten minutes if they want to. But I can't 
understand why it should be legally horrendous If a man who 
orders an ala carte meal and pays 25 cents for a cup of coffee 


P should he complain because his neighbor's cup is refilled 


| for the same 25 cents. If his 25 cents is unfair, then he 


has an argument but we have a court © decide that proposition 
and that has been adjudicated by their consent as not unfair. 
THE COURT: Of course I understand that you contend 
now ~- І am talking about that, that they are not able to 
get just a cup of coffee, that they have to buy Danish pastry 
along with it even though they are not hungry. 
MR. RIFKIND: It is obviously not so that they buy 


anything else when they buy *he per program. They don't pay 


wo — 


[А7 


иту 8S NB 


| 
| 
| 
| 
| 
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for any song except the song they play the masic on. That 
is the only song they pay for. If they take two songs they 
pay for two songs but never for any music they don't want. 
There is never the slightest suggestion in the per program 
license they are obliged to pay for anything they haven't 
used. 

THE COURT: As I undirstand the per program license, 
if they buy the license for a program tonight, they can play 
anything they want on that program and they pay the same price 
for that license, isn't that correct? I want to understand 
this. 

MR, RIFKIND: They don't buy a per program license 
for tonight. They buy it for the year, the season or the 
period, whatever it is and under that they put on a program 

4 and if they decide they want music in that program and they 
want ASCAP music in that program, then if they charge $1,000 
for that program they knuw there is a defined percentage in 
the contract which they have to pay for the music. But they 
decide which music to play. 


THE COURT: I understand. 


MR. RIFKIND: And they don't pay for any music 
they haven't played. 
Well, there is one mcre important thing that ought 


to be brought out. The composers are entitled to this. The 
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fact that in the distribution of their proceeds they may 
treat all songs as equal and uniform, it doesn't mean that 
in the sale of their songs they have to treat all songs as 
equal and uniform What they did in their distribution 
system is one thing and what they do in their sales program 
is another. There is no logical connection between the two. 
^s far as I know there is no law which says that 
you cannot fix a royalty on a copyright or a patent by 
reference to the benefit or to the proceeds accruing to the 
one who exploits that copyright or patent. And the notion that 
it has to be a fixed number of cents or dollars just doesn't 


correspond either to practice or to the law, especially when 


you are dealing in a field in which there cannot be any 


cost accounting of music, in which there really isn't any 
‘competition in the sense that every piece of music is, after 
all, unique. It would seem to me that percentage pricing is 
almost inevitable. Any way,it is a reasonable arrangement. 
CBS does not propose that we should price each 

separate composition independently and arrive at how much 

we are going *o charge for White Christmas and how much we 
are going to charge for Porgy and Bess or Hello Dolly or My 
Fair Lady or anything of that kind. They pay no attention to 
the identity of the author or composer or to the reputation 


of the song or to the demand for the song. They insist that 
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all songs be treated as fungible and if fungible then ho 


&re you going to price it except by a percentage of tne 
program in which it is used. 
It seems to me perfectly logical and rational for 


17,000 composers, authors and publísiers, using tne figure 


that my learned friend has recited, to say as amongst our. 


selves dealing with millions of b: ^dcasts we shall treat 


yositions as fungible. But that does not mean that 


buyer of one song, per piece, is entitled to have 
“ uniform sincle dollar price on every one of trem. 


There is another consideration which should 


prompt composers to resist such a change. As soon as you put 


up a separate dollar price tag on eacn composition you tend to 


reduce the use of the music. If the producer knows that ne 


has a license to use al” the music he wants without concern 


and without care, he fabricates his program in a way which he 
| 


thinks his best interest of the program is, whether it is 


artistic or commercial or whatever muy be his criteria out 


money does not affect it or influence it as would be true if | 
I 


for every additional song he puts in he has to pay out some | 


money. Once you introduce that system it is a depressant and' 


there &re so many reasons why composers and authors and 


publishers do not want to to that. 


And finally I suggest to you, your Honor, that 


N 
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question is not whether there are additional and different 
ways uy whicn wemight price programs that use musi:. The 
only ques;ion is whether the system autnorized by the decree 
is rational and reasonable and I can't think of any reason 
why it should e laveled otherwise. 
Now so far I discussed a per program license 
which is a highly theoretical institut.on because, as I 
have indicated to you, CBS has never accepted а per program 
license. It nas always chosen at its wish to take a blanket 
license as nave all the other networks. And as I have in- 
dicated tnat must reflect a calculation of advantage. 
Now let us look at the "lanket license for a 
moment which is optional, entirely free, you either take it or 


you don't and nobody compels you to take it. Before CBS elects 


.to take tne blanket license 7 assume that its calculating 


quem determine precisely how many compositions it had 
broadcast in any particular period of tire, how much they 

have paid cıt and how much the songs vost and then they compa re 
it witn what a per program license vould do and they decide | 
on the blanket because they think it is cneaper or better ors 
more convenient,whatever may be the reason which prompted their 


decision. It makes sense that only ler. users of music would 


opt for slanket license for-the same reason that it is only а 


| 


man who uses the telephone to Washington very, very frequently! i 


2 
23 
2А 
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rents a direct line to Washington. If having rented a 
direct line to Washington and paid the charges he finds he 
doesn't make enough use of it, it is hardiy fair for him to 
complain to .he Telephone Company that he is paying for 
calls that he doesn't make. 
THE COURT: He has the right to terminate that. 
MR. RIFKIND: Yes, of course, and so has CBS. So 
as I sum it up I see it this way. CPS elected a blanket 
license, although it was not obliged to take it. CBS consented 
to the rate which that license imposed. It was not coerced 
into accepting it. It had a judicial remedy. It couldn't 
even say that it was coerced in the sense that it couldn't 
afford to wait for the judicial procedure if it were un- 
licensed while the courts were grinding out the decision. 
They might say, well, we had no real freedom, we had to grab 
the first license tendered us because we couldn't afford 
to take the two or three years it would take to get the answen. 
As I have indicated to your Honor they were licensed 
the minute the; asked for it. They could have taken a per 
program and they could have taken noue. So CBS is not com- 
pelled to take any license. It is certainly not compelled 
to take the blanket license. When it last elected to do it 
it exerci sed its choice tc take what it wanted. 


THE COURT: You don't mean CBS consented to the 


Я. 
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decree? 

MR. RIFKIND: Yes, it did. 

THE COURT: In what respect? 

MR. RIFKIND: I mean the rate making decree which 
approved the license in -- which expired in 1969. 

THE COURT: Right. Now understand you. 

МА. RIFKIND: That is v..:t I am talking about. 
One thing ASCAP has never done and has never had the power 
to do and that is ASCAP has never said to CBS you have to 
pay us so much per composition in our catalog, whether you 
want to use it or not. If ASCAP had done such a thing then 
they could validly argue that they were making them pay for 
music tney didn't want. That has never been the practice 
and it is not permitted under the decree. 
I have asked — the question, your Honor, what 


does CBS really want in this proceeding? It is not an easy "T 
to discover. It took me a little while to realize just what 

it was after. Manifestly it doesn't want ASCAP dissolved, 

we are clear on that, and it doesn't want the pool dismembered. 


` In paragraph 15 of the complaint it says, "It is 


essential to the plaintiff that it have the rights to use 


| 
| 


many, if not all musical compositions in the ASCAP and BMI 


pools. Any attempt by the plaintiff to acquire such a large | 
| | 
body of rights from individual members of БСАР would be be 


wsh 9 JA 233 37 
wholly impractical” and so on and so forth. 
Now if all CBS wants was reduction in the royalty 
rate -- and incidentally succesively over the years there 
have been reduction in royalty rates as we have had the 
various rate making proceedings in this courthouse -- but 
if all it wanted was a reduction in the royalty rate it had 
the opportunity to argue that in a rate making proceeding 
under the decree. It knows the per use cost of its broadcast 
because it has an adding machine in its office and if all it 
wanted was to pay the same sum of dollars but in a different 
system why should it make any difference? But, your Honor, 
when I discovered what CBS wanted, I was startled, and then | 
І mentioned the fact that CBS is a monopoly of monopolies. | 
I say to you that only such a monopoly, constituted of a few | 
ГОРИ monopolies would have had the gall to propose what "m 
is now proposing and I realize T^ I apologize for using the 


strong words. 


| 
Because as I read its brief, what it wants is the | 


following: continue ASCAP, continue the pool, treat all music 
as fungible, fix a uniform price for every composition used 
in prime time, a uniform price for every composition used 

in non-prime time and this vill establish, say they,a ceiling 
on the per use of each — in ASCAP. What do you 


do with the ceiling? Then, and I am reading from page & 


to 
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of its brief, "Then the broadcaster would be free to deal 

with the copyright proprietor. The broadcaster will then be 
free to deal with the copyright proprietors directly without 
paying twice for the same right and for that reason writers 
and pu.lishers would commence joining the ranks of the free 
ent rprise system by competing on a price oasis to fulfill 
their customers' needs" and then it goes on and says "The 
inevitable result of increased competition will be that broad- 
casters and program producers would license the preponderance 
of their needs directly and rely on the pool for only a porticn 


' 


of wnat they require" and so оп. 
So let us see if we understand :t. CBS would, 


under the umbrella of a price ceiling on every composition 


, hold a Dutch auction, assembling all the authors, composers and 


publishers who are interested in having music played, to see 
which compositions it could then get for less than the ceiling. 


You can visualize a negotiation which says, "Mr. Irving Berlin, 


for $100 we can play any song in your catalog but we won't 


play it unless you cut it down to $90. We can get Mr. Rodgers i 
| 


for $75." With its vast buying power and its monopoly market | 


| 
power and its monopoly market power CBS wants the additional | 
weapon of an judicial ceiling to cluh composers into submission. 


| 


of course I had trouble in arriving at the conclusion that. "T 


s the aim of CBS because I had trouble reconciling wnat it said ! 
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paragraph 15 that it was impractical to deal with all the 
authors, composers and publishers with page 7 and К and of 

its brief vnere they say that is what they want to do. The two 
things seem to me to be somewhat antagonistic toward one 


poem 


, that the incentive of the ‘available opportunity to exploit 


But I suppose that the answer lies in the propositio 


! the composers would lubricate that whicn is difficult into 
i: 
и something very attractive. I think that is an hallucinated 


t 
! 
I 


' dream, your Honor, conjured up only by newly arrived arcnitects 


! 
| or the musical structure for the United States. It is [ust as 


! maa as for an employer to suggest that the union should serve 
as a standty reservoir of manpower when he needs ‘t and in the | 

| meantime should establish the wage ceiling beneatn “nich tne 

| employer will then negotiate individually with every employee. 

| cps wants ASCAP to do just that. It wants it to function 

ж а standby service to furnish musical manpower whenever 
CPS needs it. If the music is otherwise whe: tney call 
inaccessitle -- inaccessible might : сап that they don't know 
теге the composer is, or they vant the song on Monday night 
and they thought avout it Monday at noon and they can't get 
it that fast, or that the man doesn't want to do ^»vsiness 


with them, so they want to be able to say, well, if 


we can't get it, we always nave a license from ASCAP. 
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Then they wart ASCAP to serve as a means of fixing the price 
ceilings and as a means of achieving fungibility and then 

buy the actual music from the individual composer ^ a reverse 
competitive system. It goes so far as to visualize these 
composers all setting up sales offices to line up and knock 

at CBS' door, please play my music. So, in order to achieve 
this imaginary situation CBS says let's continue this illegal 
combination though we tell you it's ilieszal, let's continue 
this illegal pool and let's illegally “іх prices »ecause they 
say all these things are illegal; so long as these devices are 
used to enaole a monopoly to sweat-shop the authors, composers 
and publishers. Let us use ASCAP as the price breaker and as 
a weapon against its own members. But the simple answer to that 
is, your Honor, what law compels authors, composers and 
publishers to persist in such a suicidal society? Why not 
dissolve and let CBS search for its music. Let it set up 
buying offices. 


The idez that thousands of authors, composers and 


publishers would at their own large expense maintain an 
organization for the purpose of destroying themselves can only 
be entertained in a fevered imagination. The notion that such 
madness is commanded by tne law would lead to tne famous 


expression and that is that if that is what the law is, 


the law is an ass. It cannot be that the antitrust act is 
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a compulsory suicide part for composers and an ail season 
hunting license for broadcasters especially far those 
with the clout of CBS. 

Just a little more, your Honor. There are a few 
things in the CBS brief which need a little answering. 
The CBS bricf is replete with the suggestion that the plaintiff 
is somehow or other obliged to take an entire package. I can't 
understand how such an argument can be advanced. It is never 
obliged to take the entire рас“аде or any part of the 
package. 

If ASCAP offered only a blanket license or if 
ASCAP charged so much for every composition in its catalog 
then you might so argue but unde; the per program license 
CBS pays nothing until it makes a selection and broadcasts 

*the composition. By playing it CBS is licensed to play it 
and it pays a royalty on the program in which it uses the 
music. i 

I suggest that the entire package argument is | 
spurious. It is like suggesting that when Macy's says you -— 
welcome to come to my store to buy anything that somehow or | 
other Macy's compels you to buy everything. It is nonsense. 


Then they make an argument that we are engaged in a boycott. 


| 
| 
| 
| 


I don't know whom АССАР boycotts. If certainly doesn't boycott, 


composers. 
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It certainly doesn't boycott broadcasters. 

It certainly does not require any members to boycott CBS 
or any other users. After all, all ASCAP has is a non- 
exclusive license to deal with non-dramatic rights. 

But, says the plaintiff, the members have no 
incentive to deal with them directly. Considering the 
plaintiff's: protestations that it is impractical to 
deal direct, this sounds like whimsy. 

The question I would like to put is,has CBS ever 
tried to deal with any individual composers? Does it 
allege that it tried and that it was rebuffed? 

I suppose that even if ASCAP were ultimately 
dissolved and if authors, composers and publishers then 


had to organize themselves in some other fashion, I don't 


believe that there would be 17,500 separate sales agents. 


I would rather suspect that it would tend to funnel 
down into l, 2 or 3 places. We would still have the 
same story of the lack of incentive to deal individually. 
If there were any merit in the plaintiff's 
position, then it should ask for dissolution but inter- 
estingly enough it makes no such request. 
Then it makes an argument that we are guilty of 
tying in. It is a spurious allegation. 


In its brief the olaintiff suggests that ASCAP 
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conditions the licensing of ccessible music upon the 
ouying cf .naccessible music and conditions the licensing 


of wanted music upon the buying of unwanted music. 7 say that 


| 

| 

E" ‘ust nonsense. There is no such condition. 
[3 

| 


i can only say that they nave not read tne per 

om license or the provisions of tne decree relating to 

| 

| per program licenses. Indeed, as I have said, CBS is free to 
> 


zet what it wants f pyright owners and there is no com- 
| 
|, pulston for any license at all from ASCAP or it can get the 
ll per prozram license. 


| If to suit its own convenience and advantage 


| CBS selects the blanket license it ougntn't to complain 
about it. 


T. A word about the authorities and I will take а 


| 
| half minute on that, your Honor. 


i | I assume that your Honor either has or will read 


| the Ninth Circuit decision in K-91 case?- 

| THE COURT: Yes, I have. 

| MR. RIFKIND: In my opinion that case and this are 

| indistinzuisnable; and I am sure you hawe read the Solicitor 

| — recommendation to the Supreme Court not to grant cer 

| tiorari. That advice was nof given on the Solicitor General's 
initiative, it was given on the Court's. invitation, thus givin 


assurance that the denial of certiorari was not the 
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product of a crowded Supreme Court calendar or a failure 
to apprehend the issues. 

my learned adversary says the Solicitor General 
aid not adont the reasoning of the Ninth Circuit but 
onlv the result of the Ninth Circuit. If that suggests 
that there are additional lines of reasoning in addition 
to those found by the Ninth Circuit which support that 
judgment, I am quite content. 

THE COURT: You don't care if I adopt their 
reasoning as long as I adopt their result? 

MR. RIFKIND: It is the cesults ме are concerned 
about I have no doubt that there is more than one 
line of reasoning. There us.ally is. 

As to the Zenith and Hazeltine, I would like to 


suggest to your Honor that our brief adequately analyzes 


that opinion and that it requires very little discussion, 


just to say this. 

In Zenith the Court found that Hazeltine 
conditioned Zenith's rights to take a license on term which 
required it to pay royalties on products whicl did not 
use the patent and it emphasizes over and over again that 
that is the vice which the Court finds in that а гапде- 
ment. But, of course, ASCAP has never engaged in any 


such practice as that which is condemned in Zenith nor 


wss JA 241 46 
could it under the agreement. The decree forbids it 
and nowhere -- this is important, your Honor -- nowhere in‘ 
the complaint is it suggested that ASCAP has violated the 
decree. 

Zenith expressly authorizes what happened here, 
namely the voluntary election by CBS to take the blanket 
license which it took. And when I read in my learned 
friend's brief that he starts citing cases way back in the 
dark ages of pre-1940 or thereabouts, then I know there 
is something he doesn't find that he is looking for in the 
cases that have occurred since then. 

There are some social implications in what we 
are doing. These days we have become accustomed to 
consider the environment when action is to be taken. 

'I have reference to the euiteral environment. 

The present system does encourage music on 
programs without regard to cost of the music. As I said 
before, whatever the producer thinks will advantage the 


program by the use of music he is free to do it because he 


has no budgetary problem in connection with it. You 


introduce this new fangle thing that our friend is advocat- 
ing and you will. change that. 
TIE COURT: Is there anything we could to to put 


more soft music on and have less loud music? 


' purchasing agents to go after the supply and that is | 
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MR. RIFKIND: Yes. I think you ought to write 
to CBS. 

I think CBS is wrong when it says there is 
something unusual about composers and authors not organiz- 
ing sales peoole to go out and push their wares. 

First of all many of them do. They do go 
around aad nush the use of their music. They encourage 
disk jockeys, as your Honor knows, sometimes by methods 
that haven't been approved of. 

THE COURT: I have had to try such cases. 

MR, RIFKIND: Actually it is not an unusual 
practice that suppliers organize salesmen to go looking (3 
for customers to buy their products. There are many 


inuustries in which the consumer, the buyers organize 


particularly true in cases where the purchaser is biq and 

rich and powerful whereas the sellers are atomized 

individuals and so on and haven't the means for these | 

ki .<s of sales organizations. | r^ 
If CBS thinks a sales organization would be help- | 


ful certainly they have both the incentive and the means 


. 


to Зо it. | 


Five minutes, your Honor, and this will sum up 


my argument. 
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THE COURT: Before you sum up, so that you have 
in mand one question that I have and want to express 
to you. 

I would like you to comment on the absence of 
a factual issue here. I don't mean to say that there 
is an absence but that is a question for me. 

I understand the legal positions of the parties 
and I am merely concerned to know to what extent the 
parties -- I expect I know the positions they will take 
but what they have to say to the extent in which I do or 
do not need further facts to decide this case. If I need 
further facts I can't grant your motion however meritorious 
it may turn out to be. 

MR. RIFKIND: I started talking about the 
absence of an effidavit. 

THE COURT: That is a significant point. 

MR. RIFKIND: We |] 2, of course, filed a 9-С 
statement. 

THE COURT: What I am really asking, I guess is, 
either for you or one of your associates to perhaps comment 
on the disagreement which the plaintiff expresses with 
your 9-G statement and the extent to which they say things 
are still open. 


MR. RIFKIND: As i look at their 9-G statement 
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I had the impression the things they disagreed on weren't 

А 
егу relevant. I think if the argument discioses we : 
are clashing on a fact then we ought to resolve it. 
But so far I have not become awar« of any factual matter, 
some item o. hist * or event or practice abov.- which 
there is a disagreement. If there is I think we should 


resolve that and there won't be any disput: about it 


because, as I said, everything we do is rj ht out on the 


public stage. 
| THE COURT: All right. 
| MR. RIFKIND: Your Honor won't mind if I am 
going to be not too heavyhanded мё my summation because 
I am going to really put it in the light of a certain 
amou:.c of amusement in the plaintiff's position and I think 
. I ought to reflect it so I will put it this way. 
A funny thing happened to me on the way to 
this judicial forum. I had passed the home of Mr. 
Sulzberger so I dropued off there and I drafted a letter 
for him which reads as follows: | 
"Dear Mr. Sulzberger: | 
"I believe that your — practices with | 
respect to the sale of the New York Times are unfair | 


because they obligate me to pay for articles I do 


not read. It is my view that this is illegal for 
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you to continue to impose such package sales upon 
me against my wishes. 

"At present you charge 15 cents irrespective 
of the numbers of columns I am interested in;but 
why should I pay for the spot news, the financial 
news when all that attracts my fancy are Reston 
ned ied on acupuncture in Pekin and Russell Baker's 
observations on human foibles. Your arrangements 
are unfair beceuse the amount I am forced to pay 
is not measured by the use of the copyrights. 
Zenith against Hazeltine has unqualifiedly neld 
that a licensee may insist upon paying only for 
use. You have entered into a host of agreements 
with a whole group of copyright owners who write 
domestic news, foreign news, sports news, financial 
news, editorial, book reviews and so forth. That 
you cali them employees that have employment con- 
tracts does not deceive mé at ail. 

After all what you have done is labeled the devices 
to conceal the contents. So successfully have 
you conspired that today in New York you have but 
one morning rival. I am quite prepared to 
consider with you a rate structure reflecting the 


reiative value of your several columns or you 
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misht wish to offer me a rate on per minute of 


read:r:; time. I no longer care to submit to a 
system which makes me buy a license to a whole 
pickaze of copyrights; and I am threfore asking you 
to zive ле a per piece license and from time to time 
I м 11 tell you what class of pieces І am interested 
in. 

"Moreover I am not pleased that by your arrange- 
ments you have taken away Mr. Reston's incentive to 
seli ine the right to read nis piece on acupuncture in 
a private deal between us. And indeed so thorough 
have you destroyed that incentive, that ne does not 
even make ‘imself available in tne market to promote 
his wares. I want you to fix it so that I can buy 
a license fcr a penny good enough for a particular 
article and if I can't buy that article I — you 
to stand by vith your price fixed package so I can 
take it in case of an emergency." 

What nappened was that he thought I was spoof ing 
and J told him i was; and I said I think the complaint that | 
| 
| 


| CES лаз filed here is a spoof and that I hope it wouldn't 


be taker seriously because there is no basis in fact or law ш ш 


| would entitle CDS to any relief in this court; 


and I therefore move your Honor to grant 


' WSS 
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summary 'udgment in favor of the defendant dismissing the 
complaint on tne merits. 

THE COURT: Thank you'very much. 

Mr. Hruska? 

MR. HRUSKA: May it please the Court. Before J 
answer any of Mr. Rifkind's arguments, or his very amusing but 
I'm em letter to Mr. Sulzberger, I would like 

‘to get on the ба: 1е several basic propositions tha: will deter- 
; mine the outcome of this motion, I believe, and wiil ultimately 
determine the resolution of this action. 
On the ASCAP side of this case we are dealing 
| witn sonewhere cetween 17,000 and 18,000 separate music 
| pudlishin: corporations and individuals, companies and 
feonle with a product to license or sell. These are the 
‚ natural suppliers of music and they are natural competitors. 
' If those suppliers acted independently two significant 
things would nappen in this market which do not now occur. 
As separate, independent suppiiers these 
| purlishers and writers would solicit their customers for 
rusiness. They would make themselves available to those 
customers. 
Moreover, in soliciting and negotiating with 


tneir customers they would compete with each other, 


| compete on a price basis. Obviously that is not what 
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happens. 
"eae 18,000 suppliers nave combined. They 
rave pooled tneir music, between one million and two million 
са) compositions, and they have designated a common agent 


с license tie music in that pool. 
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Those act: com! ination have created enormous ieverage; 
leverayve en no single supplier of music can have on its 
own, ieverare ah'ch no single user of music could possibly 
withstand. 1% comes about in two ways. In the first place 

jitence о? the pool raises the competitive requirements 
of every larre scale user in this country, including plaintiff. 
if there оге no music licensing pools plaintiff and its 
competitors would oe on equal footing. They would vse only 
music made accessible to them by their efforts, tne efforts 
of program packagers, that is the producers of television 
programs, and the efforts of suppiers themselves, the writers 
and the oublishers of music. 

Given the pools, however, no large scale user, 
that is no radio station, no television station, no televis:on 
network could afford to allow any of its competitors to get 
the upper hand, ^ae dispositive competitive edge, the ad- 
vantage of having a license to that pool without itself ob- 
taining it, 


THE COURT: You say it would be оп .equal footing 


-] 


| 
in the pool. You ere on equal footing in a different level. | 
| 


MR. HRUSKA: We would he on equal footing with 
NPC ала ALC in setting music. 
THE COURT: It seems to me under the existing 


circumstance you are on an equal footing but you are both 


wh 2 
faced with the same problem, 
MR. HRUSKA: All I am saying is if tuis pool 


did not exist w: could get along without it. We could not get 


alonz without it as long as it does exist and our competitors 
have а license tc it. The alternative is likely to be economic 
disaster and this has been spelled oui in our affidavits. 

‘THE COURT: І don't think it goes to the motion 
necessarily. ТЇ the pool didn't exist out NBC vegan to nego- 
tiate with Irving Berlin and Richard Rodgers and so on you 
would have to do the same thing to protect yourself or find 
some other composer with equal standing. 

MR. HRUSKA: We would have to do that and we would 
| seek out these people and these people would see us out. This 


|15 the normal thing that happens when people have a product to 


sell and people want the product to buy. This type of economic 


|analysis and these facts have been spelled out in our affidavite. 


There nas been some suggestion here that there 


| were no affidavits. It is true there were no affidavits 


filed specifically on this motion but our brief referred to 
and relied on affidavits that were filed on the BMI preliminary 
injunctuon motion, namely affidavits оу Don Sipes, »y Mike 


Pann and :у a host of television producers. Those affidavits 


55 
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bear on the issue presented ty this motion. 
THE COURT: There is plenty of grist in the mill 
as far as that is concerned but before you are finished I 
do want you to make more clear to me than I now am as a 


result of the 9G statements just what facts a trial of the 


issue here would consist of. 
What would I be trying and what do I need before 
I can decide the case? 


10 MR. HRUSKA: I will do that, your Honor, before 


I said there would be two significant things 


happening in this market if there were no music licensing 
pools. The first one I described -- I was discussing the 
effect which the pools had on the market and the first one | 


I described was the raising of the competitive requirements 


17 at each level of competition of broadcaster and television 
18 networks including plaintiff. And I was about to suggest, 
19 and I do now, that the absence of a "TEN from this pool, 
20 given this vast number of compositions that the pool has, 


given indeed the immediate accessibility of all those com- 
positions, given the programming flexibility which such a 
license affords, that no competitor could allow its competito 
to have a license vith that pool and not itsclf obtain one. 


It would be economic disaster to do otherwise and this is 


wsh4 
supported by our affidavits. 

In the second place at the sam ime that the 
ASCAP combination sharply raises the competitive requirements 
of every large scale user, including plaintiff, it also 
sherply reduces any possibility that those users could 
License their requirements directly. Because once it is 
established, as it has been in this country formeny, many 
years, that all users of music must and will obtain blanket 
licenses from the common licensing agent of the pool,ASCAP, 
there is no reason why any oublisher or any writer wuld 
solicit any user to accept direct licenses and there is 
no reason why they would establish any sort ofsales organiza- 
tion or sales facilities or hire salesmen for that purpose. 

Obviously once a user has a blanket license he 
can go out, yes, and buy rights to music but certainly he 
is paying twice for the same rights and that із the element 
here which forecloses competition. 

Given those two elements, if any user would go out 
in the cold and stop doing business with this pool it would be 
immeasurably more difficult for him to license his needs 
directly than would have been the case if there were no 


pool to begin with. In other words, the creation and the 


operation of the ASCAP pool has set up a situation in which 


plaintiff and every large scale user must deal in some 


| 
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P 
2 fah ion with that pool. They have no realistic economic 


3 | alternative. 


4 But the pool does have a choice, a highly significant 
L | choice as to how to license those users and that primarily, 
0 | I think, that choice is what this case is about. The pool 
7 | can license on a per use basis which will permit comvetition 
8 | to a very significant extent. — 
3 i THE COURT: But by saying it can it is not fore- 
10 closed by the decree by doing so. 
u MR. HRUSKA: It is not foreclosed by the decree 
$ 12 | and it is not forecl osed by anything else. It has complete 
13 | freedom to do that. | 
14 | On the other hand the pool can and it does insist 
lo ji on licensing only on a blanket or a per program basis | 
16 и utterly,completely,automatically eliminates all com- 
17 | petition between these 18,000 people, completely snuffs it 
| 
bil? | out. This combination is violating the antitrust laws because 
19 it is offering the user not a choice between a blanket | 
2 and a per use license but a choice between two forms of 
21 


| 

| 
injury: the acceptance of a blanket or per program license | 
which will eliminate the user's access to a competitive 
market or no license at all which will probably eliminate 


the user. 


Now first on this motion, defendant sought to justify 
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that insistence on blanket terms by relying on the Ninth 
Circuit decision in K9],which is to say on two provisions 
of the 1950 ASCAP consent decree in which that decision 
was in turn based, the nm-exclusivity provision and the 
judicial rate making provision. We answered those points 

in our brief and I would like to expand on that answer a 
little later. Right now I would like to turn to the new 
set of arguments that defendants raise for the first time 
in their reply memorandum and have repeated here this morning. 
There seems to me to be a strong indication in those con- 
tentions that defendants are walking away from this motion. 


I say that because all these new arguments having to do 


i 


with what kind of per ase license plaintiff purportedly wants, 

and the purported illegality of such an assumed type of license 
an go to the details of relief and do not even relate to 

liability issues of this case let alone provide any grounds 

for summary judgment. I would iike to turn to them one by 

one. By my count there are тила five. The first 

is the so-called economie club argument. 


As I understand it it is the defendant's contention 


that what plaintiff really wants is to have the per use 


schedule of rates operate as a price ceiling so that no 


ASCAP member in direct negotiation with the CBS television 


network, CTN, as we have been referring to it, or the packagers 
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of CIN programs could obtain a higher price than that sev 
РА 
forth in the ASCAP per use schedule, rates. І don't know 
where that argument comes from. It dcesn't come from us 
because we never said any such thing. If an ASCAP member 
er 

wants to charge plaintiff for any program packagimg- more 
than the ASCAP per use fce, he will » entirely free to do 
5o so far as we are concerned. All he has to do is to 


rescind ASCAP's authorization to license his music at per 
P 


use rates or otherwise and he can charge us 7 Mm 


r 
packages as much as he wants. 


THE COURT: You say he is perfectly free to do so. 
Why will you do so if you have already the right to license 
the music under a blanket setup? Why would you pay him 
more? 

MR. HRUSKA: Avery simple reason, your Honor. 


THE COURT: Let us have it. 
wou 
MR. HRUSKA: We didn'€ sit down und negotiate 


tude 
with the man and we say, as Mr. Rifkind pointed out, there 


is that $100 or $190 or whatever the figure is on the ASCAP 
ч Н е. [edni 
per use rate and we want to get you below мир the man 
says I think my music is pretty good and I want to get you 
PELLE 
above it and I am not going to liconse it to you, and I am 


going to rescind ASCAP's authorization to license it to you. 


THE COURT: Is that a realistic assumption? 


i license their music and that ic what we:ere talking about rignt 


60 
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MR. HRUSKA: Why not? I think it is. We are not 
stopping ther from doing that. We may need some relief here. 

THE COURT: I agree with you that the motion sh ldn't 
deal, at least peripherally with this, but I do find some 
difficulty in believing that a man who is going to, say, 
well, I am going to unlicense or whatever the right word 
would be, revoke the license of ASCAP and you can't play my 
music at all unless you wise up and pay me $150 when I get 
$100, whether you play it or not. 

MR, HRUSKA: I am sorry, your Honor, I don't see 
the problem. It seems to me that here we have people who 
are now in a combination. They have authorized the combination t 
now when we are talking about per use terms. The license 
„will be at a per use schedule of rates from the combination. 

Now, if that man wants to continue along with having 
the combination licensing CBS-- 

THE COURT: Just as it is now? | 

MR. HRUSKA: Well, except under per use rates. 

THE COURT: Yes. 


MR. HRUSKA: Then he is free to do so. But if ‚ | 


he wants to say you can't license CBS at those rates because 


I want to license CBS at a higher figure -- 


THE COURT: I understand that. i don't want to get 
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off on this aspec* of the discussion too fully because I 
don't think it is really determinative of what is beforeme. 
What I am saying is it may be unrealistic ^o 

assume he will do that in order to threaten you so thet you 
will give him a higher. rate when he already has what he 

may consider to be a perfectly satisfactory deal going. Of 
course it depends if he knew that by revoking his license 
with ASCAP tomorrow you will come around and pay him twice 
as much, then I suppose he would but the likelihood of ihat 


is rare. This is a diversion which is interesting but 


we have no time for it. 


MR. HRUSKA: It is a diversion but it is the 


principal argument they make in the reply brief and the 


argument on which Judge Rifkind concluded this morning. 
I think ASCAP at least thinks very highly of its argument. 


My only point is to suggest and to state that this argument 


doesn't exist, it is a myth, There is no such thing here 


as an economic club. It seems to me it is the members’ lookout 


if he doesn't want to rescind ASCAP's authorization to 


license us at per use rates. 


THE COURT: Particularly what the people will do 


in a hypothetical circumstance is a dangerous sport, 


MRJIRUSKA: It is their choice, that is the point. 


THE COURT: Yes, it is their choice. 


wss 62 
MR. HRUSKA: The second of «nese new Contention. 


is that an ASCAP per use schedule of rat: з would have the 


samo "ice fixing effect as the present *.SCAP system, 
tere again the contention is м: ong. It couldn't 
be wronger as I thiuwk Professor Kessler used to say. 


Let us say for argqument's sake that іп a 
oer use world 60 per cent of the CBS television network 
useg were licensed directly from writers and publishers, 
either plaintiff or packagers of programs, and let us 
say 40 cent were licensed under “е ASCAP per use 
schedule. 

The figures are not important зеге. It could 
50-50, it could be something else. 


THE COURT: Right. 


А MR. HRUSKA: As to that first 60 per cent, music 


licensed directly from writers and publishers ,each writer 
and publisher will charge whatever he «ants, less or more 
than the ver use rate, whatever the market will bear. 
There will be no agreement built into those transactions 
that the writers and publishers will charge the same 
thind. They will charge whatever they can get and they 

, 
will compete in so doing. 


Now, as to the other 40 per cent which would be 


licensed at the ASCAP use schedule.of rates, it might be 


КУ жг mcm 
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argued thet tta anticompetitive effect would be Just as 

nad as tret which occurs in the present system and I 

TT qc nte now because I don't think it is relevant; 
| 

У |vecause е per use system is certainly not worse than 

Е the present system and the significant point is tnat the 
= use system would be a whole lot better than the present 


“system in terms of the objectives of the antitrust laws 

| 

because it will allow competition to go forward with 

| respect to 3 significant portion of tne user's needs, the 


60 per ceni I spoke of in my example, whereas the present 


à go 
[system precludes such competition entirely. 
13 
| Ir other words, per use relief in this lawsuit 
M 
l4 | 


FS substantially alleviate a major problem. Ultimately 


'as other larse scale users obtain per use terms from tnis 
16 | $ 
lcomuination, writers and publishers will establish sales 


fasilities and an increasing proportion of those needs will oe 


Defendants say, however, and this is their third 


18 i 
| fulfilled гу dealing with those sales facilities in a competitive 
| i 
poseer. Tne net result will be that the inauguration of а | 
20 ; | 
[рег use systein will have а continuing self-generating competitive 
^, 2 | | 
d effect. 
M 2. | 
|! 
| 


contentic , that tne only appropriate remedy in this case 


would be dissolution. I am not quite sure I know wnat 


they mean vy dissolution, whether it is en order dissolving 
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\SCAr completely or simply prohibitin? ASCAP from ia Mes 
in its conmon licensing function while allowing it to 
continue to act ac a policer of music; in other words, 
allowzins it to continue to check та to make sure they 
are not infringing the copyrights of its members. 
At any rate I suppose they make this argument 
because they .eli- ve that no one yould dismantle a copy- 
right pool of this magnitude that has existed for almost 
cO years. 
Also I suppose -- in fact Judge Rifkind has 
us this norning - they believe we don't vant this 
to be dismantled. They are wrong on both counts. They 
wrong on tne second because if we nad to choose between 
dissolution of tnis pool and continued denial of access 
« 
competitive market we would certainly elect the dissolutior of 
is pool. 
Under Rule 54-C of tne Federal Rules the relief 
to $e awarded in tnis action is the relief to which |. a’? 
that 
entitled, not necessarily, for which ve have asked. We have 
asked for a moderate solution but if we have to choose a 
more drastic solution I know we would choose it. And th y 


are wron; on the first count because if a single company 


much less a comoination of thousands of companies Cd nno l- 


do business except by violating the antitrust laws, why, the 
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са Елеу) riot: do business. Their alternative is, as the 
Supreme Court has held on many occasions, is for them to 
petition the vorgress for legislation that will exempt them 


eror the overstior. of the antitrust la8vs. Rut this com ina- 


tion's refusal to grant per use terms, trat—is,—its refeasat- to 


дгапі neruse—terms, that is, its refusal to license in any 
fashica otner than in an anticompetitive oasis, is hardly 
indispensable to its existence. 

The plain fact here, and defendants nave not 
offered one shred of evidence against |t, is that the ad- 
ministration of a per use license for the CBS television 
network would not add appreciably to the job that ASCP already 
performs п administering the per use system by wi.ieh it 
distributes revenues to its own members. And if 8 per use 
— сап work for the distribution of the proceeds to ASCAP 
«emiers it can work for the collection of those proceeds from 
ASCAP customers including plaintiff. 

THE COURT: To what extent does the workability 
of your proposal have anything to do witn whether or not 
they are entitled to summary judgment? 

MR. HRUSKA: ‘Zero. I mention it only because 


Ian answering, their points. J said that at the outset. 


The fourth contention is not so much лем but it 
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new in tnis context. Relating back to ASCAP's affirmative 
deiense:,. +t 25 that piaintiff is not entitled to any relief 
in tris case because allegedly it too is a combination. I am 
net логе. to spend time on this. This iS hardly & summary 
indamen. point. Not only is it not proven but it is not even 
susta.na 1з ^s an affirmative defense. 

I think what they are really getting at nere is 
that plaint: ff should not be allowed to deal directly with 


writers and publishers because CBS is big and they are small 


! 


and it is anfalr. | 


This is more of a jury point than а legal argumert, 
but I would like to take one second on this. 
On the publisher's side of ASCAP we have such 


ght 


с> 


économic dwarfs as Warner Bros. and the like and one mi 
find it difficult to shed tears over the prospect of their 
having to compete on а price basis. 

If the small writer nas popular music, quality 
music, music in current demand, and we aren't going to 
use it unless it is in some demand, their bargaining power 
:s there and creative people are known to do very well 
in dealing with television networks. But tne fact is that 
if this market were allowed to function more free funder a 


per use system we would be involved in comparatively 


few direct negotiations with writers and publishers. It 
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would be the program packagers that would take on that on, 


Right now they supply all other elements of the prorram in- 
cluding tne ^opyrights of all other program matter. 

It is only because of the existence of tnis pool 
and the pool's insistence on blanket lice sing all the 
stations апа networks, that producer -- 

THE. COURT: When you say insistence on blanket 
licensing you mean insistence on either blanket or per 
program? 

MR. HRUSKA: I do. 

THE COURT: I take it that of tw ве two choices 
the netvork prefers the blanket license? 

MR. HRUSKA: I don't think there is a choice as 
applied to television networks. 1 think a per program 
license as applicd to a television network is nothing 
more than a blanket license at a higher rate. 

TH: COURT: That is what I wanted to know. 

MR. HRUSKA: If you vant me to explain that 

further I will be happy to do so. 

THE COURT: I understand there is higher per- 
centage right on a per program license and you will have 
to use `t on all programs and you would come out "'orse. 


MR. HRUSKA: That's right, and it has exactly 
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the same effect of foreclosing us from a competitive 
market. 

The fifth and the last contention that defend- 
ants -- of these new contentions that defendants have 
advanced regarding the grant of per use terms is that the 
ASCAP consent decree prohibits it. I don't think 
Mr. Rifkind mentioned that this morning. It is in their 
brief. The reference is to Paragraph 6 in the decree 
which enjoins ASCAP from granting, "To any user a license 
to perform one or more specified compositions in the 
ASCAP revertory unless both the user and member or 
members at interests shall have requested ASCAP in writing 
to do so." 

I should note, preliminarily, that defendants 
think so much of this argument, the first time they 
mentioned it is in a footnote to a reply brief and they 
did not mention it this morning. 

If something were important like that it would 
be in the forefront of their motion. Not even ASCAP 
believes that this section of the decree is intended to 
apply to а television network let alone to a network 


license covering thousands of musical compositions. 


THE COURT: Of course nobody here had personal 


experience except Mr. Finkelstein, I suppose. Maybe he 
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this question. 
What was the legislative history of this 
ir clause, Mr. Pinkelstein, preventing ASCAP from 
‚ one or more except with the joint consent of 
oser and the licensee? 
MR. FINKELSTEIN: Yes, your Honor. 
When Mr. Timberg presented this in the Federal 
Court in 1950 in that decree he mentioned this was a 
provision for the protection of the composer. 
THE COURT: All right. 
MR. FINKELSTEIN: That is in the record. 
MR. HRUSKA. I should say in the NBC proceeding 
wherein NBC is applying for a limited repertory license on 
the basis of this section, ASCAP argued in its brief and 


I quote 


"The second sentence of Section 6 dealing 


with specific compositions was intended to apply 
to users of very few compositions and certainly not 
to broadcasters or networks which use music in bulk." 
As a matter of law, however, it doesn't make 
any difference what that provision of the decree says 
because if & consent decree requires or condones a result 
inconsistent with the antitrust laws, it is the consent 


decree and not the antitrust laws that rust go. That 
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was the holding in the Columbia Artists Manarement case 


3 | we have discussed in our brief and it is clearly required 
4 || oy the fact that 4 consent decree cannot override the 
dictates of а federal statute. It may be effective in 
disputes between parties to a decree, Tne United States 
Government and ASCAP, but it obviously has no effect as to 
| non-partio?^ vo that decree such аз plaintiff. 

in short, all these arguments as to what kind 
\ of per use license plaintiff wants and the efficacy of 


such terms have nothing to do with the liability issue incase: 


tw 


| are concerned with the details of relief which will become 
significant in this action only after we prevail on tnat 


| 
14 |; 
| Liability question. 


15 ! 
| And I would like to talk а Little more about 
| B 
16 | 
| «ny it is tha? we ought to prevail on the liability issue 
v i | i | 
| of this case and on this motion and why the K-21 decision 
18 || 
| does not validly ‘ndicate the contrary. | 
19 ||. | 
| THE COURT: You are not moving for summary | 
| 
2 | 
3udgment for C35, аге you? | 
21 || | 
| MR. HRUSKA: І am not moving for summary judgment, | 
22 || | 


your Honor, 10. I ean tell you why if you would like 


| 
23 
| to hear. 


24 


THE COURT: 1 assume it is tecause you think 
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there are some facts I have to try. If you thought 
all the facts were in you would ask i to decide in your 
favor. 

MR. HRUSKA: I would like to see this record 
more complete than it is now. If we were to move for 
summary judgment and we were to win the motion I cen 
see spending a yea) two years, maybe longer in the 
Appellate Courts with the possibility that some Appellate 
Court will get the feeling there is a loophole in this 
record and we can come right down and do the whole thing all 


over again. 


THE COURT: I don't want to quibble with you and 


I don't want to send anythinq up and obviously this will 
go up as high as the Courts will accept it unless the record 
‘is sufficient for evervbody to be able to tell what is 
going on but that is a different thing from saying that 
there are or are not sufficient facts before me. There 
is or there is not a genuine issue of material fact under 
Rule 56; so, as I say before the discussion concludes 

I want to zero in on what are the aenuine issues of 
material facts within the meaninq of the rule regardless 
of putting enough flesh on the bone, as it were, of the 
case. 


MR. HRUSKA: Right, I will do that. 
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here these points, 
ility issue. 
bining by nearly 18,000 separate 


and their pooling of between one and 


compos 


sitions creates such leverage in the 


force large scale users, including plaintiff, 


in some fashion. And the com- 


dealing exclusively on a blanket 


precludes any user ?rom licensing his 


from the members of the combination and there- 


competition among those members. 


iow what effect does the 1750 ASCAP consent decree 


have in remcving the anticompetitive restraints which I have 


just explained’ 


The answer is simple. 


It is that the 1250 consent 


опе, none whatsoever. The 1950 decree does not 


restor: access to a competitive market. The 1:50 


decree ve plaintiff any possibility of obtainin" ^ 
Tne 1950 decree does not give plaintiff 
dealing directly with ASCAP members. 


ly virtue of that decree is that it affor’® 


want to buy performance rights in 8 


— 


№ 


Е 
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competitive market, the option of having a Court rather 
than ASCAP itself fix the price tag for the blanket 
license package. 

THE COURT: It also requires the giving of a 
license. 

MR. HRUSKA: It also requires the giving of a 
license. 


THE COURT: I don't suppose you would have much 


trouble in getting it. 


MR. HRUSKA: I don't think we would. It requires 


the giving of a license which is the very sort of license 
which forecloses our access to competitive markets. 
In other words, it requires the giving of something we 


would rather not have if we had any choice about it. 


THE COURT: Well, I would put it a different wav 


It requires giving that. It doesn't require giving the 
thing that vou would like. 

MR. HRUSKA: That is true, I will agree with 
that. The evil complained of in this action, however, 


is that the ASCAP combination has foreclosed users, 


plaintiff's other option; the option of being able to 
buy in a competitive market. It is that option which the 
Sherman Act guarantees, A combination that destroys it 


is a combination in restraint of trade. The Sherman Act 
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nothing avout judicial rate making procedures operati 


substitute for a competitive market. In fact there is 


linpositive difference under the Sherman Act between judicial 
procedures and rate making oy lottery -- 


THE COURT: Have you suggested that to Judge 


MR. HRUSKA: I think wehave, your |.» ог, 
way or andher. Neither furnish any semblance 


| competitive market which it is the purpose of this act 


"serve. Yet tne ASCAP defendants, like tne Ninth Circuit 


opinion which cbviously inspired this motion, say how са 


lASCGAP comiination be accused of fixing prices of music wi 
| the Court, not ASCAP, is the price fixing authority anu when 
the Court stands ready, willing and able to give plaintiff a 
is and reasonable price. 
Let me say this. This case turns on whether 
the ASCAP combination is eliminating competition rather 
than on whether such elimination of competition fits into one 
of the per se pigeonholes of the antitrust laws. 
But any notion that the defendants in this case 
are not fixing prices stems from an entirely erroneous con- 


cept of what price fixing is. Price fixing is an 


agreement hy competitors not to compete on a price basis 
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in activities that will have that effect. 
.arcenent сап be implemented by ап under- 

titors will charge, say, $1000 for a ton 
at 1s the way oil is sold, but that is 


not the only way that a combination can fix 


For example, if competitors agree to buy up 
distres rchandise so as to support the market price 
of non-ii*tress merchandise, that is price fixing. That 
was the :ccony Vacuum case. 


Likewise if they agree to charge each customer 


X per of the customer's income, that is price 


fixing. 
COURT: Is it because you are charged in terms 
that you contend there is price fixing? 
HRUSKA: No. 
COURT: Ог ә it because the members of 
ASCAP have gotten together and have agreed to accept what 
you calied uniform awards? 
MR. HRUSKA: No, that makes it more visible but 
doesn't turn on that. The price fixin: 
the fact that a customer is paying a price which 
seen homered out on the anvil of competition 


price that has: been influenced by an agreement, 
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understanding among competitors, that i$ price fixina, 

THE COURT: hat is whet vou contend, of cours 

MR. HKUZKA: That ig what I am contending and 
that is what I will also contend the law makes very, very 
clear and therefore if competitors agree that they are 
all going to charge their customers one per cent of that 
customer's ‘income, that is obviously price fixing. The 
price he has paid has not been determined in a competitive 
market. 

THE COURT: Do the competitors all agree they 
will charge you two per cent, 1з that what your position 
is? 

MR. HRUSKA: My position is that what they d: 
is just as bad. As a practical matter the consent 
decree Court has never determined a price for anybody 
As a practical matter you go and you negotiate with АССА? 
to determine what percentage of your income you will 
henceforth turn over to this combination in return for 
acess to their pool and you work as good a deal as you са: 
get and that is it. 

But we have to face here in this lawsuit this 
possibility, even though it may be more imaginary thar 


real, of going through a consent decree proceeding ^' 


attempting to prove whac the price of music is. 
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I auvce to a large extent with what Mr. Rifkind 


said а ("e difficulty of a human being trying to 
figu? * in the abstract how much each piece of music 
is werth That is very hard. There is only one way 


\ 


where it is not hard and that із. ёо put that music in 

a competitive market and }et buyers and sellers in that 

market determine what that price is and if we go to per 

use terms there will be such a market to look at for the 
purpose of setting per use rates. 

I can see per use rates changing. I can 808 

it modified by the Court and eve that withering away but 
tnau is for the future. 

Now, if all competitors got together and decided 
they could charge whatever they want to a customer, but 
that all receipts would be pooled and would be distributed 
to tho sellers, these competitors on some predetermined 
basis and it doesn't make any difference what the basis 
is, it could be uniform prices, ununiform prices, anything, 
as long as it is predetermined and it is not determined 
by competition, once they do that that is price fixing 
too although they are theoretically free to charge whatever 
they want to charge. The fact is they have no incentive 
to comnete because the price they charge bears no 


relationship to the amount of revenues they will receive. 


THE COUKT: Aren't you really reducing price 


[ 


| 
| 
| 
| 
1 
| 
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2 fixing by your definition -- and I am nőt saying you are 
3 | wronq or right either -- to an agreement not to compete? 
4 | MR. HRUSKA: Exactly, not to compete on a 
5 | orice basis. That is exactly "-— it is. And in this 
li 
6 \ сазе the price paid by each customer has nothing to do, 
7 | obviously, with any competition amongst ASCAP's 18,000 
8 | members because those members don't compete. They are 
9 ' fixing prices virtually in all the wavs I just mentioned. 
10 | They are pooling income. — 
| 
11 | THE COURT: Aren't you saying, then, by definition 
| 12 | it is a price-fixing combination? 
4 13 MR. HRUSKA: Yes. 
14 | THE COURT: And it will be a price-fixing 
15 \ combination if there is such a group under any circur- | 
UP 
16 | stances? 
M | MR. HRUSKA: Yes, as long a5 a common licensinc 


| 
| 
| 
18 | agent is licensing music for 18,000 competitors, І don't 
| 
| : ; ; 
| think that there is a way that that agent can continue 


20 |! licensing that music without stabilizing the price of that 


music in some way if it is only because tre existence of 


21 | | 

| | 

j 22 | the common agent has physically remcved suppliers from | 
23 | the marketplace, removed them from competition, removed 


them from being ассевёіъ1е and available to their 


customers. 


Sa 
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But I do say that if we get per use terms in 
this lawsuit there will be competition to a very signific:nt 


extent, even given the continued existence of the pool. 
THE COURT: Okay. 
MR. HRUSKA: It is a moderate solution but a 
very effective solution to a very bad problem and it 
is a feasible solution. 
Let me say this. If the Court administering 


the consent decree determined a price a user is to pay -- 


and of course the Court has never done that -- it would 
still not be a competitive price. There is по differenc: 
netu 


tn the Sherman Act between what is going on now and wha: 
might go on in bcd decree Fire PRIN the 

Judge determined the fee for a blanket license th: 2 If that 
.fee were determined by a roll of the dice. | 

The crucial point is that the fee is not 
determined by competition. The fact that the fee might 
be -- 

THE COURT: I don't know how Judge Ryan actually 
operates under the decree and as I say he never had to 
make the decision but it seems tc me you do try to get a 
meaningful distinction between something achieved às a 


result of pure competitive forces and something that is 


described as fair and reasonable. 
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Nevertheless, I should think that any Judge who 

was finally called upon f2 make such a determination 

would necessarily bear in mind what competitive forces 

are hypothesized, because they are жии rather 

than real in determining what his action would be. I don't 

think he is just going to say, well, CBS is rich and ASCAP 


is poor, you know. 


| 


MR. HRUSKA: I think there is a very good chance-- 


THE COURT: Base his definition of fair on that. 

MR. HRUSKA: I think there is a very good chance 
of his saying, under those circumstances with respect 
to any user, I am going to look at what was paid in the 
past when these two а negotiated with one another. 
There is that risk. 

THE COURT: That is a very good example if some- 
body decided a matter pendente lite that way. 

MR. HRUSKA: I would say this, your Honor, that 
under the antitrust sn mid do not think that there 
is any difference under the antitrust laws, given the 
objectives of the antitrust laws to preserve competition, 
any difference between a judicially determined fce and a 
fee determined by any де өлүшкөн factor. 

THE COURT: І am not taking the position that 


the K-9 Court is obviously right in its conclusion to that 
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effect. At the same time I don't think you can brush 
it aside and say where there is such a st-ucture it 
means nothing in terms of competition. 

Well, let us proceed. 

MR. HRUSKA: I would like to hang on that 
because I do say very categorically that in terms of com- 
petition it means nothing. It may mean something in 
terms of giving fair and reasonable prices to people. 
Presumably it will be a fair and reasonable price. 

THE COURT: It seems to me, Mr. Hruska, that the 
question isn't whether competition exists under an 
artificial arrangement but whether the results achieved 
under the artificial arrangement would give the same 
protection to the consumer. That is a reasonable 
analysis of the meaking of the whole thing. 

MR. HRÜSKA: Except I th ink it is very apparent 
that if a consent decree judge were to attempt to determine 
what a competitive market level was, he would be doing 
that in a vacuum because there never has been any com- 
petition in this market. He can look to the price that 
movie companies pay whenever they deal directly with 
ASCAP members and they can because they have plenty of 


time in olanning a film to go all over the world looking 


for a writer to write the music for them and we can look 
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erhet and that would be instructive but there 
se. Even though, with all the good inten- 
world, even if the consent decree said 

price means competitive market, but it doesn't 

“ut even if it said that I don't know where а 
judge would tum. What evidence would ne get? It is 
doing it in a vacuum. An objective which is obviously un- 
realigablé is not much of an objective. 

We have also discussed in our brie why the 
various activities of which we complain constitute trying 
and boycotting and we have argued the same points before on 
the BMI motion, where we argued them extensively, and ! 
wouldn't plan to repeat all those arguments here unless the 
Court wishes me to do so. 

THE COURT: No, I don't think that i$ necessary. 


MR. HRUSKA: But I would like to make & couple 


-ief points, not really new points, but another way of 


| 
\ 
king at it, on the tying violation. | 
| 


If I were to approach ASCAP tomorrow and ask for 
a license for 25 of the 50 songs that CTN was planning to 
use on Thursday, the inevitable response would be we 
cense music in that fashion. You can take or 
leave a vlanket license for a period of years. In other 


words, my right to license the 25 songs I want to license 
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" 
| will be conditioned upon my willingness to accept a blanket 


| license to the entire pool. Tnatis tying and there is no 
difference between that and what ASCAP insists upon at the 
peginnins of any new licensing period. 

Tnere is obviously leverage being exerted. If 
there wasn't, no user who is able to do so, tnat is no large 
scale user would ever give up its right to license 4 portion 
of its needs directly from writers and publishers. And that 
leverage is my need for the 25 songs on Thursday, the 25 songs 
T wouldn't get in time from the copyright proprietors, апа the 
25 songs I need on Friday and so on. 

Now, Mr. Rifkind has said that this is a simple 
case. I have never thought, personally, that the analysis 


| „of a lawsuit was furthered particularly iy calling it simple 


but I would agree to this extent that there is a simple, ага 
т think accurate way of unraveling it. It is basically this, 
and I nave alluded to it before. 

This combination has two ways to deal with us, 
and that is on a blanket basis which destroys competition 
and on a per use oasis which permits competition to а 
significant decree. 

Vhv are they so fearful of that per use alten 


tive? Why are they defending this case which now 
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seeks only that moderate solution with so much heat and 


vigor? What are they afraid of? I think the answer 


is obvious. They don't want to compete on а price basi: 


because the advantages of not competing ОГ a price basis 


are very apparent to them just as they have been apparent 


to every other price fixing conspiracy which has been 


taken apart by the Courts. I think that the effects 


of this combination and the anticomnetitive position which 


they insist on preserving must be remedied and this motion 
be denied. 

Let me turn to my Rule 9-G statement. 

THE COURT: I don't want to deal with what iS 


stated in the rules but what you contemplate the trial o^? 


liability being about. 
MR. HRUSKA: Okay. 


THE COURT: If you want to take off from the 


Rule 9-G statement -- 


MR. HRUSKA: I think the basic issue, your 


Honor, in a trial of this case is whether or not we are 


being deprived, realistically deorived of the opportunity 
of dealing directly with ASCAP members. Now that cones 
about in a variety of ways. 


THE COURT: You claim you are and you say that 


Judge Rifkind says you are not and you are entitled to 
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That is right, and that is made 
of components. 
we sav that this ASCAP pool consists 
oi music which would be accessible to us and music which 
would Le inaccessible. We say that that, and I think 
your Honor knows what I mean by the words accessible 
and inaccessible; we have used them in this lawsuit many 
times. 

THE COURT: I have an understanding. Accessible 
music there you can get the composer to make an arrange- 
ment. 

MR. HRUSKA: Yes. 


THE COURT: And inaccessible is where you cannot 


MR. HRUSKA: We also say that that inacce: ible 


music is indispensable to us. 
THE COURT: Or at least some of it. 
MR. HRUSKA: Yes, but you con take it in gross 
and cortainly 
THE COURT: You couldn't gei along without some. 
NR, HRUSKA; We couldn't got along with it, 
rignt. 


Now, of course, ASCAP says, well, somețimes I 
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think they are agreeing + that point }ut when you start 
analyzing it, what they Say am not so sure they are 
agreeing. I think they have admitted it in one form or 
another and I would like make very sure that that 
admission sticks in this case but they always keep coming 
back to the point tnat since we need ASCAP so badly then 
we ought to be content with this anticor»setitive way that 
they decided to licensc their 

THE COURT: 
need ASCAP, you need 

MR. HRUSKA: 
the music and m also saving we would; 't even requir 


music, all of it, if there weren't ASCAP. In other 


our competitive requirements for the mucic hal been 


created by the act of combining of putting together this 
pool and making it available to our competitors. The 
important point here is we would not need ASCAP if ASCAP 
did not exist. 

Judge Rifkind is wrong when he says that we 
would certainly have created an ASCAP it ASCAP didn't do 
it itself. 

THE COURT: Well, I don't think the question о: 
whether you vould or vouldn't need ASCAP is really 


controlling here. It scems to me the controlling 


WSs 
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question is whether you have the right to have ASCAP and 


its members to deal with you in a different way than 


that which they are and if it turned out to be a victor 


that is your worry and if it is legally required then it 
has to be whether it is helpful to 4SCAP or not and if 
it is not legally required it is too bad for you. 


MR. HRUSKA: I think that is the basic factual 


issue in the case. I can go on but that is the guts 


of At. 


Are we or are we not being deprived by this 


combination of access to a competitive market? I think 
clearly we are. I can read portions of Mr. Finkelstein’ » 
deposition which I think make that very clear and, ру i 


way, I would also state that Mr. Finkelstein's statement 


that, yes, you couid get all this music if you want to pe 


the price for it in dealing directly, which is somethin' 
referred to in the ASCAP reply brief, as removing all 
these admissions Mr. Finkelstein made and which we quote 


in our initial brief. has no such effect. I think the | 


Court must read this. 


What I am saying, thouqh, that even on this 
x tion I think there is an issue of fact presented. 
1 don't want to be in thepsition of conceding that I 


didn't think we have not already proved that fact. 


- 


24 


the рег proc 


that is all 


the phrase, 


may suggest 


than that. 
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чит. Well, I will not waste time on some- 
is already proven. 
tate in No. 2 of the affirmative contra- 
5, that is on page 4 of your 9-G statement, 


has failed to afford licensees а genuine 


asked earlier when Judge Rifkind was arguing 
decree didn't simply require a choice between 
sram and blanket and I think you agreed that 

the decree does. I take it you were adopting 
"genuine сиоісе" simply because its overtones 
perhaps they are obligated to do someth ng more 


You are not claiming, in other words, they 


are not complying with the decree in *hat regard? 


MR. HRUSKA: That is not an element of this 


. lawsuit. 
the rules, 
your advers 
аіѕаагеетеп 


they offer 


The only reason I put this in is because under 


if you don't agree with a statement made in 


ary's Rule 9-G statement you have to state your 


t or you are deemed to admit it. I don't think 


a genuine economic choice between a blanket 


and per program license but I don'c think that is terribly 


important t 


o the outcone of this lawsuit. 


THE COURT: Does the 9-G statement of the 


defendants 


sav that thev ar^ offering that economic choice? 


MR. HRUSKA: Yes. 


| 
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THE COURT: Tt doesn't say that in so many words, 
does it? 


MR. HRUSIA: I will have to get it out. 


THE COURT: The 9-G statement of the defendant: 


is they do say they do not contend that ASCAP has failed 
to comply -- 

MR. HRUSKA: That's right. 

THE COURT: I take it that is agreed? 

MR.  HRUSKA: It is not an allegation in the 
complaint of this lawsuit that ASCAP is failing to com;ly. 

THE COURT: Before me you are not saying they 
haven't lived up to their judgrent, you are saying thc 
fact that they have lived up to the judgment is no defense 
to a claim they are required to do something beyond the 
judgment? 

HRUSKA: That is right. 

COURT: Okay. Thank you, Mr. Hruska. 

RIFKIND: May I have a few minutes? 

COURT : Yes. 

RIFKIND: To work backwards I will start 
with the last item mentioned. When I read the words, 
“a genuine choice" I assun d that the quotation marks to 
which it laid claim were derived from its presence in the 


decree and therefore I took it to be as used in the decree 


and of course I no understand that it is not asserted 


ave violated the decree. ‘Whether means something 


(o 
£ 
« 


that 
4 else is not now asserted. 
I do not think, your Honor, tnat counsel has i 


5 


4 your eye to a triable issue of fact. He gave you 


.7 | various hyptheses and he talked about tne words he used, 
where the issue is, whether or not they «re being deprived of 


" an opportunity to deal with members of ASCAP, but that is a 


" logical conclusion to oe derived from ine language of ihe 


" decree and the language of the various program licenses. It 
12 | ; : 
is not something upon which you can pus а witness on tie „Тал 
13 || i i 
| and ask your questions, did you or didn't you on Ja. 1 
CAE MET 
do as follows: ' 
| { 
bog я А i 
| г therefore assert that there is no difference 
i6 | ° ‚ j j 
| with respec to the facts relating to this case, nothing which 


| need d.stur' your Honor as far аз triable issues are concemed, 


18 || ; А 
| I am not suggesting that that makes it inevitable that you 
I9 || | à; ' | 
| decide the law my way. All I am saying 18 that there is | 
» | | | 
| nothing ^o try and when I said at the teginning something | 
21 | | 
| avout it being simple -- and I didn't say this was a | 
) || | 
| simple case -- and I think my learned friend may nave mis'oard| 


! me or pernaps I inadvertently spoke that way. I don't thins sp. 


I never thought of it as a simple case. I said 
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71S a simple one. The facts are simple because 
they are not controverted. I did go on to say that d 
the case has been made complex beyond words but I attributed 
those tc the skillful art of the legal profession and not 
the facts of the history. 

Now, a few points that I think need making. 
My friend said something about that if there were no ASCAP, 


CBS and NBC would be on an equal fotting because neither 


of them would have to have recourse to music which they 
couldn't find. But, of course, it doesn't necessarily 
follow that if CBS couldn't find it that NBC couldn't find 
it or vice versa. Also I am wondering what he meant 
when he said they are rn equal footing. 
Supposing NBC started to acquire exclusive 

i licenses from cọmposers in the absence of ASCAP, would CBS 
be then on an ecual footing if the NBC stable consisted 
of all the popular writers of the day and CBS had none 
of them or would there then be a price competition which 
would make the present license fees look like chicken 
feed? That is another matter. А11 І am saying is 
that ASCAP is here and I have not heard it suggested it 
be abolished so therefore we must consider the story 
in the light of that fact. 


I don't know the significance of the 
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by Mr. Hruska that since the ASCAP pool exists, therefore 
it becomes indispensable because it is available to 
the competition and therefore they must have access. 
I assume that is tinue of almost everything connected with 
television. I suppose CBS would be greatly disadvantaged 
if NBC had color and CBS did not. I don't know how that 
would throw light upon the problem of tne case we are 
involved in. 

I suppose if CBS had studios and NBC didn't for 
some reason that would be a serious »roblem for them. 
I don't quite understand what іс meant by saying that if 
the composers didn't make their wares available, kept 
them hidden aná of course neither side would have to 


use it. That is true. I suppose that is true about 


the Lost Rhaosody or the Abandoned Harmony that we always 


find sonebody who goes through somebody's cellar and 
finds a new song by somebody. 

But, of course, as long as it is unknown to the 
world no comnetitors have to have access to it. But to 
suggest that ASCAP make this body of music that is in the 
cataloa available otherwise it would have been buried, 
that seems to me is rather a strange view of history. 


My friend used the words “paying twice," that 


is if you make a deal, he said, if you make a deal with a 
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composer and you would have the license you would be paying 
twice. 

I would like to ask Mr. Hruska whether L- can 
point to a case where anybody has ever paid twice. 


According to the records we have in those per program 


licenses that are outstanding there is no charge for an 


otherwise licensed song. In other words, the user pays 
only for those compositions that are licensed to him by 
ASCAP. 

Now, I can visualize lots of arguments why .that 
shouldn't be so but the fact is that is the way it is. 
I can conceive of qn argument if CBS wants to buy retail 
it should and if it wants to buy wholesale it — and if 
it wants to deal with composers it should not take either 
a per program or blanket license but а have never done 
that. 

THE COURT: With regard to that, you say t 
pay only, or words to the effect they pay only for 
songs it was going to play or something like that, 
understand a per program license, and I would like 
this straight once and for all in my mind. 

MR. RIFKIND: 1 will try. 

THE COURT: I am not criticizing you. It seems 


to be diffcrently viewed on both sides. 


* 
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If I want a per program licgnse I pay you a 
flat fee? 

MR. RIFKIND: No, your Honor. 

THE COURT: Or a flat percentage? 

MR. RIFKIND: You get a license which is called 
a per program license. 

‘THE COURT: For which I pay, as I understand it? 

MR. RIFKIND: You pay only as you use music. 
You don't pay in advance. 

THE COURT: I get the license. Let's rehearse 
Et. 

MR. RIFKIND: You have a license and you pay 
nothing. 

THE COURT: Now I decide on Monday night, let us 
say each week for the rest of the year, 52 programs, I 
will want ASCAP music. I may decide that my program 
will be a half an hour long, let us say. 

As I understand it, depending on how large an 
outlet I am or whatever it is I will then reach an agree- 
nan’ with you that I may have music for those programs? 

MR. RIFKIND: No, sir; dd. your Honor. 

It is much simpler than that. Let me try to explain it. 

THE COURT: Would you, please? 


MR. RIFKIND: I want a per program license and 


==» RRR: am- =a >» 
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there are one or two outstanding,.aren't thore? 


to knov. 


MR. HRUSKA: Less than one pér cent. 


THZ COURT: Even if there are none I would like 


MR. RIFKIND: This is the way it is done and I 


have been before Judge Ryan and we have negotiated out 


per program licenses. 


I apply for the per program license and I sign 


x » 8 B 
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THE COURT: Right. 

MR. RIFXIND: Then the letter says suppose I 
have done that on January lst. Throughout the month of 
January I have not played any music. I pay nothing. 
February goes by and I have played no x.sic and then I pay 
nothing. In March, without notice to —" without any- 
body's consent ,the producer says tonight I am goiug to play 
When Irish Eyes Are Smiling on the 17th so you put on a 
program that night playing When Irish Eyes Are Smiling. 

THE COURT: That is not yet in the public domain? 

MR, FINKELSTEIN: No, and the composer is still 
alive. 

MR. RIFKIND: Now at the end of that period of 
time, monthly or quarterly, at the end of that month CBS 
would furnish a report to ASCAP.On that report, assuming 
it had the per program license it would say,March 17th, 
When Irish Eyes Are Smiling and that the charge for the pro- 
gram in which it was played was $300. 

THE COURT: How would that $300 -- 

MR. RIFKIND: Of the $300 you лн, you take 
off a various ittema of deductions, І forget what they are. 
The amount is not the #011 charge to the advertiser, it is 


a constructed price and of that I think you pay 8 per cent. 


MR. FINKELSTEIN: Individual stations pay 8 per c 
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2 THE COURT: If CPS wanted to play 10 pieces on 
3 that program that night they would have paid the $300? | 
Fi < MR. RIFKIND: Yes, there is no question about it. 
5 The second and third and fourth cup of coffee is fre. | 
6 THE COURT: I know there is a place that gives you | 
7 a bottomless cup of coffee. There was a restaurant I used 
8 to eat at when I was downtown where they had a bottomless | 
9 cup of coffee. | 
10 MR. RIFKIND: That is the way the per program | 
à 11 license works. But nobody in history will not reveal a | 
12 case, and I am sure that my facts are right, that Mr. Hruska | 
13 cannot produce a case where any per progrem user was compelled | 
: | 
M to pay twice, that is for his fee for When Irish Eyes Axe | 
| 
15 Smiling and the per program license and that is he also paid | 
16 the individual composer anything for that, even "—À you | 


made a separate contract with him. 
Now, Mr. H-uska said where do I get this notion, 
absurd notion that they intend to use the per use license 


as an economic club? He said where did I get that fanciful 


21 idea?’ Well, your Honor, I won't take time to read it but 

2 please -- the reporter will record it if you will read pages 

23 7 and 8 and 9 of the plaintiff's brief you will see the club | 
2A described in detail with all its potential for oppression, | 
25 | 


suppression and evil, in detail and exactly the way I 


20 


21 
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described it to you on my санав: 

Now says Mr. Hruska, why doésn't the composer 
say he is going to gct more money than the ceiling and the 
way he is going to do it, he is going tc say to Mr. CBS, 
although the per use price is $100 I want you to pay me $200 
and if you say to me you are going to go and get it from 
ASCAP, why I am going to tell ASCAP not to license you that 
song. So, your Honor, I will read to you the following. 

I am going to read from the amended consent judgment of 1950. 
I will first call your attention to the fact that article 3 
provides -- 

THE COURT: I have got a copy of it. 

MR. RIFKIND: Article 3 provides that the PITE 
of the judgment. are applicable not only to the society but 
to its мас dh is very important. 

And now I ask you to read paragraph H of article “4. 

THE COURT: What page is that? 

MR. RIFKIND: It is on page 3. That is ASCAP, which 
includes its membors, are enjoined and restrained from 
asserting or exercising any right or pover to restrict from 
public performance for profit by any liconsee of ASCAP any 
composition in order to exact additional consideration for 
the performance thereof. So that which my friend said he 


would do and the composer would do is prohibited by the decree 
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and he can't do it unless he wants to be guilty of contempt. 
There was some reference to the fact that my 


soliciting your Honor's attention to the size, magnitude 


and power of CBS was irrelevant. I say it is not irrelevant 


in the circumstance in which I use it, namely since the 
Sherman ^ct does not prohibit every restraint of trade but 
only every unreasonable restraint of trade. Then in judging 
any restraint of trade you must consider it in the live 
context in which it occurs and in the live context in which 
it occurs I showed y.u that we had a so-called competitive 

„market in which on one side was this giant, CBS and on the 
other side an atomized group of composers. 

I notice that each time my friend speaks of ASCAP 
ae speaks of it as 17,500 corporations. Well, of course 
there are corporations in ASCAP but your Honor will take 
judicial notice that most of them are authors and composers 
and we will deal with that. 

THE COURT: Yes. 

MR. RIFKIND: He should sey, by the way, as far 
as getting a choico, in the last decree under which CBS has 
operated, the one expired in 1969, of ccurse there had been 
an adjudication that there was a genuine economic choice per 
program or elsc Judge Ryan wouldn't have signed the decree. 


THE COURT: I saw where the parties agreed on the 


| 


| 


| 
| 
| 
| 
| 
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fee and it was so ordered. I don't know if the judge used 
that languege. 

MR. HRUSKA: No, your Honor. 

What happened on the last fee was that ASCAP 
submitted a form of order which might have had the effect 
of proving the fee as reasonable which was against the mo- 
visions of an agreement we had with ASCAP in which the amount! 
of that fee was not to L- used in the future ior any purpose, 
without prejudice to both sides. We moved to have Judge 
Ryan change the language of the order. Judge Ryan refused 
to do so. We brought on a petition for mandamus certiorari 
and appealed. The reason for that was the procedures were 
complicated as to the right to review this form of order, 


and on the eve of the argument before the Court of Appeals 


| 
| 
| 
| 
| 
| 


ASAP did what we had asked them to do from the beginning | 
and which we had told them if they did do we would not НЕА. 
mandamus or anything eise, which is to sign an agreement 

saying that that order had no res judicata or collateral 
estoppel effect. 

MR. RIFKIND: Be that as it may it is still true 
that the judgment of 1950 requires the judge presiding in the 
rate making proceeding to ascertain that the choice is a 


genuine one. 


My friend said that the gmerman Act said nothing 
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about judicial rate making and, of course, I don't remember 
any words about judicial rate making. But it is suggested 
to you that there is something extraordinary about a judicial 
decree in an antitrust case which provides for judicial 
supervision of the prices subsequently to be charged, then 
I must have recourse to some personal experience. 

My recollection is that it was in the National Lead case, 
U.S. v, National Lead but I may be wrong, which I happened 
to write and in which we of course provided for compulsory 
licensing of users of patents wi*h provision for judicial 
determination of the correct royalty. And, of course, that 
pattern I did not invent,: your Honor, in U.S. v. National 
Lead. I lcd it from very distinguished predecessors and 


of course it is a very common practice and it has been in 


Lead was in the United States Supreme Court, of course. 
And to suggest now that even one of these judicial 


decrees, of vhich there must be thousánds in the archives 


| the United States Supreme Court many times because National 


of the courts every one is a violation of the antitrust laws-- 


THE COURT: Let me clear that ир, I don't want a 


nod from the head of Mr. Hruska if I analyze his view of the 
matter. I don't think he contends there is enything wrong 
with the structure created but it simply docs not automaticall, 


assure г competitive price as.a result of it. 
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MR, RIFKIND: Oh, yes, I understand that. The 
whole purpose of judicial rate making in these cases, where 
it is impractical to do otherwise and where the necessities 
of the situation make it necessary, and since the law is 
supposed to ре a living institution, i^ to withdraw and 
cancel the power for abuse that one of the parties may have. 

THE COURT: To disinfect. 

MR. RIFKIND: The Sherman Act is designed to 
stop the abuse and the judicial remedy is supposed to be 
that. It is supposed to be a rate which in the judgment 
of the court is obtainable absent the improper power which 
one of the parties to the transaction has. 

Now, the fact that in the 30-year history that 
we are dealing with it has never been necessary for the 
“judge to actually make a rate finding speaks well for sen- 
sible arrangements built into this decree because in each 
case the parties, and certainly you would not say that one 
is an abused party unrepresente uneducated, an 18-year old 
infant or anything of that kind. Both parties are well 
represented and both skillfully have arrived at a common, 
sensible solution. That to me is the greatest guarantee of 


its propricty and fairness and it is what it would have 


been had there been open competition which could not bc. 


So the fact that Judge Ryan has never entered an 
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actual rate price which he has determined speaks well for 


rather than against the system. 

Mr. Hruska gave you the illustration where jhe 
called up ASCAP and said I want a license for 25 songs to 
play next Thursday and he couldn't get it. To put it in the 
form in which he put it he couldn't get it but he would 
call up and say "I want a per program license and once he 
got that he could play the 25 songs that he wants to and 
he would pay only for those 25 songsand if he never used 
that license again he would never pay enother dime to ASCAP. 

THE COURT: Judge, I can't accept your statement 
that he pays only for the 25 songs. h^ pays only a price 
which permits him to use the 25 songs or the 50 songs. 
$ МА. RIFKIND: Or 50 or 25. 

THE COURT: It depends. I don't know whether this 
would be triable or not. 

МВ. RIFKIND: A program doesn't run on for a week. | 

THE COURT: No. | 

MR. RIFKIND: We are dealing with a living situation. 
They — M 15 minutes or 30 minutes.. | 

THE COURT: I realize that but in the contoxt in | 
w'ich you said it-- | 


MR. RIFKIND: It is like saying, it is like the 


cup of coffee situation or reading a book in a library, you 
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can go in for a quarter end reed as muny as you like. How 
7 
many books can you read in en hour? 

I get back to the question I started with as to 
what issue will we try апі I вау І haven't called any issue 
to your attention to be tried and Mr. Hruska hasn't called 
any irsue to your attention to be tried. There is no issue 


of fact to be tried. There arco difficult questions of law 


to be decided but the facts are all before you. 


THE COURT: Thank you, Judge Rifkind. 
Mr. Hruska? 
I am satisfied but if there is something you want 


to say in about three minutes I will be glad to hear it. 


MR. HRUSKA: I will say it. I think I have taken 


about 45 minutes less time than Mr. Rifkind. 


THE COURT: Yes. I am not suggesting I am being 


unfair in that. 


MR. HRUSKA: I would like to say just a few more 
words on this per progrm license because I think some of 


the signi.icant aspects of that license have gotten confused 


in the lest few moments. Under that license the licensee must 
|] 


pay ASCAP the same fixea percentage of income, program income 


-—o— 


‚ on А 
for a program using any string ОЁ АЅСАР music, е license 


says any amount, in whole or in party „Фе same percentage 
- 


or. 
@ a program of tpat nature as for a program using 30 or 
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ЦО solid minutes of ASCAP music. Now the practical effect 


of that hasn't been brought out at this point. Obviously 


in the first place most all of our programs use ASCAP music. 


The nool is just too large to avoid and so the net effect 
is we are really getting a blanket license and paying more 
money for it. The going rate for a per program license is 
Ж per cent and the blanket license is 2 per cent and there 
is about 1 per cent of broadcasters in this country that 
have taken a per program license for that reason. They are 
pretty good for a talk radio station cut beyond that you 
are paying more money. 

— tense given & variety program using 15 
ASCAP compositions ме night attempt to negotiate direct 
licenses for all 15 of them so. ав to avoid this floating 
lien of the per program license. But knwoing full well in 
virtually all тан eases it is going to be impossible to 
cet direct licenses, no businessman in nis right mind will 


even make that attempt. Не would end up paying money to 


tne writers and publishers of maybe 10 songs plus tne expense 


of negctia: ng with those people and then have to pay ASCAP 
the same per program fee he vwouid have paid in the first 


place. In other words, he would be paying twice for the sa 


Judge Rifkind challenged us to point out :а ease where C 
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anybody else has paid twice for the same music. People 
do not ordinarily engage in self-defeating behavior. Of 
course we don't pay twice for the same music. We are not 
thet stupid, nobody is and that is the W&ll that blocks the 
entry to a competitive market. Also given a broadcaster 


with a per program license wanting to go out and trying to 


escape this floating lien that attaches with any strain of 


music used in that program, the very terms of that per program 


license would introduce some pretty artificial factors in 


any such negotiation. The parties would negotiate not with x 


an eye to competitive market levels but with an eye to how 
much CBS can save on that per program license fee if Mr. 
Writer or Mr. Publisher licenses the music and if that 


writer or publisher happens to be some of the few down the 


* 


end of the line. In other words, going back to my former 


hypothetical example of getting 10 songs out of 15 on the 
eve of a program, those last few songs, the writers of those 
songs have an artificial bargaining position attributable 

to th terms of the per program license. And knowing that, 
knowing those factors just adds up to another reason why 

no television network would either attempt to deal with write 


and publishers under a per program license or in reality 


take such a license to begin with. 


Now the word impractical was used. This is the 


| 
| 
| 
| 


| 
| 
| 
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first time, really, that there has been any statement a bout 
& per use license — impractical. I am not quite 
sure 1f Mr. Rifkind meant to apply it squarely to a per use 
license, There is no evidence in this case that it is so. 
In fact it goes the other way. 

You talk about reasonableness of this consent 
decree result as relevant to the fact tnat reasonable restraints 
of trade are permitted under the Sherman Act. Well, we are 
talking rere about the elimination of competition on a monu- 
mental scale, 18,000 people and I never said they were 811 
corporations, 18,000 businessmen, whether they are corpora- 
tions or individuals, foreclosure of competition among that 
large a sroup is а per se violatior. 6f the ‘Act. | 

We don't have to concern ourselves with whether | 
i | | 
what is zoing on is reasonable, whether it is a reasonable i 


| 
restraint. This is an unprecedented restraint and it is | 
obviously a per se restraint. 


A statement was made that the court approved the 


| 
| 
fact or found the fact that there was a genuine economic | 
choire offered CBS in the last round in the consent decree | 
negotiations. By virtue of that order -- I д ised before | 
the subsequent history of the order -- and let me just say | 


that was a settlement and there was no per “rogram offer made 


or I think even discussed and the court didn't have occasion 
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to approve any availobility of a genuine economic choice 
between a per program and a blanket license. The subject 

vas just never raised and obviously per program licenses 

are totally unfeasible. They don't accomplish anything 

more than the blanket license. They foreclose us from entering 


| 
| 
into this competitive market just as effectively. | 


THE COURT: All right, thank you very much, Wei 


I have plenty of thinking to do as I have had throughout 


the case. 
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